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HE school boards or boards 
of directors in the various 
rural, town, and city school 
districts are charged with the 
general management and control 
of the schools of their respective 
districts. In order to exercise this 
control, they are empowered to make 
and enforce all reasonable rules and 
regulations necessary for the government 
and general welfare of the schools. In 
the exercise of this control, the school 
board has wide discretion. In fact the 
only limitation imposed upon that body 
is that the rules which they prescribe 
shall be reasonable; and what is reason- 
able can only be determined by the 
courts. 

In Burdick v. Babcock, 31 Iowa, 562, 
the court defines a reasonable rule thus: 
“Any rule not subversive of the right of 
children or parents, or in conflict with 
humanity or the precepts of divine law, 
which tends to advance the object of the 
law in establishing public schools, must 
be considered reasonable and proper.” 

The teacher is the agent of the school 
board in maintaining order and discipline 
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and in enforcing its reasonable rules and 
regulations, except where such enforce- 
ment requires the expulsion of. the pupil, 
since expulsion is the prerogative of the 
school board only. 

The jurisdiction of the teacher may 
be regarded as coextensive with that of 
the school board, inasmuch as he is the 
agent of the board in enforcing its rules, 
and, in absence of rules made by the 
board, may make them himself. Eber- 
sole (Cyclopedia of Iowa Law) says: 
“It is the province of the directors to 
establish such rules and regulations as 
they may deem proper; but if they fail 
to do so, or in matters wherein they fail 
to provide any, the law will presume that 
they have delegated that power to the 
teacher, and he may establish such rules 
as are reasonable, and not in conflict 
with rules already established by the 
board.” 

In the maintenance of discipline and 
the enforcement of rules, the teacher 
may resort to corporal punishment (un- 
less prohibited by statute, as in New 
Jersey) or to suspension. The board 
may resort to expulsion. 
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With this brief statement of the source 
and nature of the power exercised by the 
teacher and school board over pupils, we 
will consider the extent and limitations 
of their jurisdiction. 


Exclusive on School Premises. 


So soon as the child sets foot upon the 
school premises during school hours and 
in the capacity of a pupil, the teacher’s 
responsibility for and control over the 
conduct of said pupil becomes complete, 
and, under all ordinary circumstances, 
exclusive. No irate parent may lawfully 
interpose between the teacher and pupil. 
In the exercise of his control, he is lim- 
ited only by the reasonable rules of the 
school board and by the Penal Code of 
the state. 


Concurrent on Pupil’s Way to and from 
School. 


When we come to consider the teach- 
er’s responsibility for and control over 
the pupil’s conduct on the way to and 
from school, we at once meet with diffi- 
culties. The following questions need 
to be answered: May the teacher law- 
fully punish a pupil for acts committed 
between home and school? Must he take 
cognizance of such acts, or may he dis- 
regard them? What is the nature of his 
jurisdiction over the pupil at such times? 

In considering these questions we must 
recognize changes which have taken place 
in the teacher’s legal status, as well as 
changes in the popular sentiment. There 
was a time in this country when school 
keeping was a private enterprise. The 
private tutor who visited the home was 
merely a paid servant, with no power to 
command obedience on the part of his 
pupils, unless specifically conferred by 
the parents. The case stood a little bet- 
ter when the pupil sought the master, 
either in the master’s own home or in a 
place especially provided by him. When 
the child was committed to the master’s 
care, an implied contract at once arose 
that, in consideration for services ren- 
dered, the parent agreed to pay the ad- 
vertised rate, and delegated to the mas- 
ter so much of his parental authority as 
was necessary to compel obedience on 
the part of the pupil, at least while under 
his immediate supervision. At the next 
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stage of advancement, the state com- 
manded the establishment of public 
schools and provided for their mainte- 
nance by general taxation; also, provid- 
ing for the certification of the teacher. 
The teacher now had state recognition ; 
but, as he was still examined, certificated, 
and employed by local authorities, he was 
still regarded as merely an employee of 
the community. With the growth of 
population and the development of this 
country, a process of centralization of 
administration in education has taken 
place. To-day the certification of teach- 
ers has been practically taken out of the 
hands of local authorities, and vested in 
state officials. The teacher has at last 
come to be recognized as a state official, 
acting with authority delegated to him 
by the state, and not by the parent. 

Fourteen states have defined the 
teacher’s jurisdiction in part by statute. 
Although it extends in each case beyond 
the school premises, there are four dif- 
ferent boundaries defined: (1) From the 
time the pupil leaves the parental roof 
until he arrives home again. Arizona, 
California, Idaho, Kentucky, Mississippi, 
Nevada, New Jersey, Pennsylvania, Vir- 
ginia and Washington. (2) From the 
time the pupil leaves home for school 
ground until he arrives home from 
school. West Virginia. (3) From the 
time the pupil leaves home for school 
until he leaves school for home. Mon- 
tana. (4) When “near” the school 
ground. Florida. 

The exercise of this control is either 
obligatory on the part of the teacher— 
(Arizona, California, Florida, Idaho, 
Kentucky, Mississippi, New Jersey, Ne- 
vada, Virginia) or permissive and dis- 
cretionary (Montana, Pennsylvania, 
West Virginia and Washington). 

The Montana and Washington laws 
state that this power is to be exercised 
by the teacher “in school,” which is a 
recognition of the principle declared by 
the court of Indiana as early as 1859, 
that a teacher may not inflict punishment 
on a pupil away from the school ground. 
The Nevada law, however, says: “The 
school trustees, principal, and teachers 
are hereby given concurrent power with 
the peace officers for the protection of 
children in school and on the way to 
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and from school, and for the enforce- 
ment of order and discipline among 
them.” 

From a study of all the decisions bear- 
ing on the subject since 1851, it is evi- 
dent that the courts give two opposing 
lines of decisions. 

(1) The teacher’s authority does not 
extend beyond the school premises. This 
is the position taken in New York. 

(2) It extends from the time the 
pupil leaves home for school until he ar- 
rives home from school, and the teacher 
may punish for acts committed by the 
pupil on his way to and from school. It 
has been so held in Missouri,’ Texas,? 
Vermont*® and in England.* The law 
has been so interpreted by the school 
authorities in Colorado, Kansas, Ohio, 
Nebraska and Arkansas. The nature of 
the teacher’s jurisdiction is generally ex- 
pressed as concurrent with that of the 
parent. 

It is interesting to note the changes 
which have taken place in the interpre- 
tion of the common law of England. 
Cooley’s Blackstone says: “The general 
right of discipline does not extend be- 
yond conduct in the schoolroom and ad- 
joining yard; and, if punishment may 
be inflicted for bad behavior elsewhere, 
it can be only under very exceptional 
circumstances.” 

In 1893 the case of Cleary v. Booth 
[1893] 1 Q. B. 463, was adjudicated. 
The appellant was the head master of a 
boarding school, and the respondent a 
pupil of that school. The respondent was 
on his way to school one morning in 
company with another pupil named Cal- 
loway, when they met a third pupil 
named Godding. Calloway assaulted 
Godding, but there is no evidence that 
the respondent assaulted him. Upon 
complaint being made to the appellant, 
he caned both Calloway and respondent. 
The justices in the lower court held that 


oe Deskins v. Gose, 85 Mo. 485, 55 Am. Rep. 


2 Hutton v. x m a Tex. App. 386, 59 Am. 
Rep. 776, 5 S. W. 


sae Lander v. Soe a Vt. 114, 76 Am. Dec. 


1 Mente v. Booth [1893] 1 B. 465, 62 L. 
a 


{, Mag s. N. S. 87, 5 Reports, 263, 68 L. T. 
N. 349, 41 aa Rep. 391, 17 Cox, C. C. 
611, 57 5.3 
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the teacher exceeded his authority in 
punishing for an act committed away 
from the school premises. The higher 
court reversed the decision. The follow- 
ing is an extract from the opinion: 

Poland, J.: “The power of the school 
master to punish a pupil is not limited 
to acts which take place within the four 
walls of the school premises. His au- 
thority over the pupil is an authority 
delegated to him by the parent, and, 
though it would not extend to the con- 
duct of a pupil while under his parent’s 
roof, when the parental authority would 
be resumed, it must extend to the con- 
duct of the pupil on his way to and 
from school.” 

Lawrence, J.: “It is difficult to ex- 
press in words the extent of the school- 
master’s authority in respect to the pun- 
ishment of his pupils; but in my opinion 
his authority extends not only to acts 
done in school, but also to cases where 
a complaint of acts done out of school, 
at any rate while going to and from 
school, is made to the teacher.” 

Collins, J.: “Very grave consequences 
would result if it were held that the 
parent’s authority was exclusive up to 
the door of the school; and that then, 
and only then, the master’s authority 
commenced. It cannot be that such duty 
or power ceases the moment that the 
pupil leaves school for home. In my 
opinion parents do contemplate such an 
exercise of authority by the schoolmaster. 
I should be sorry if I felt myself driven 
to come to the opposite conclusion, and 
am glad to be able to say that the princi- 
ple shows that the authority delegated to 
the school master is not limited to the 
four walls of the school.” It seems 
strange that this case is without a prec- 
edent in England. For the first time 
the right of the teacher to inflict punish- 
ment for acts of the pupil away from 
school was brought before an English 
court for consideration. 

In Deskins v. Gose, 85 Mo. 485, 55 
Am. Rep. 387 (1885) the defendant, a 
teacher, punished the plaintiff, a pupil, 
for violation of a rule of the school for- 
bidding the use of profane language, 
quarreling, and fighting with other 
scholars, either at the schoolhouse or on 
their way home. The quarreling and 
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fighting, if done at all, was one half or 
three quarters of a mile from the school- 
house, after the school had been ad- 
journed for the day. The punishment 
was inflicted the next day, and the 
teacher was sustained by the court. 

The court said: “But it may be in- 
sisted, and doubtless was urged before 
the trial court, that so soon as the schol- 
ars were dismissed from school by the 
teacher, his authority over them ceases, 
and that of the parent is resumed, and 
that therefore that nortion of the rule 
which forbids such acts as are therein 
mentioned while the scholars are on their 
way home is without sanction or au- 
thority. We are unwilling to go to this 
extent, believing it unsupported by rea- 
son or weight of authority. 


After Pupil Arrives Home. 


As early as 1859 the famous case of 
Lander v. Seaver, 32 Vt. 114, 76 Am. 
Dec. 156, was adjudicated, and has 
served as a precedent ever since to ex- 
tend the teacher’s common-law jurisdic- 
tion to acts of the pupil even after the 
pupil has returned home, where such 
acts have an immediate tendency to in- 
jure the school. 

Young Peter Lander was driving his 
father’s cows home from pasture one 
evening, in company with other pupils. 
As they passed the home of the master, 
A. B. Seaver, Lander called him “old 
Jack Seaver.” The next morning after 
school was opened, Seaver reprimanded 
Lander for using the insulting language 
of the evening before, and then whipped 
him with a small raw hide. The boy 
brought action for assault and battery, 
but was unsuccessful. 

The court said: “There seems to be 
no reasonable doubt that the supervision 
and control of the master over the schol- 
ars extend from the time he leaves home 
to go to school until he returns home 
from school. When the child has re- 
turned home to his parent’s control, then 
the parental authority is resumed, and 
the control of the teacher ceases; and 
then for all ordinary acts of misbehavior 
the parent alone has power to punish. It 
is not misbehavior generally, or toward 
other persons, or even toward the master 
in matters in no way connected with or 
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affecting the school. For, as to such mis- 
conduct, committed by the child after his 
return home from school, we think the 
parents, and they alone, have power of 
punishment. But when the offense has 
a direct and immediate tendency to in- 
jure the school and bring the master’s 
authority into contempt, as in this case, 
when done in the presence of other schol- 
ars and of the master, and with a design 
to insult him, we think he has the right 
to punish the scholar for such acts if he 
comes again to school.” 


Exclusion for Immorality. 


In 1851, in Sherman v. Charlestown, 
8 Cush. 160, it was held that a pupil 
might be excluded for acts of immorality, 
even if committed away from the school, 
and although there was no rule providing 
for such cases. To-day this is a specified 
ground for expulsion in the statutes of 
Arizona, Arkansas, California, Florida, 
Iowa, Kansas, Kentucky, Minnesota, 
New Jersey, North Carolina, Oklahoma, 
Oregon and West Virginia. In the case 
cited above, the court said: “The argu- 
ment for the plaintiff is that it is the 
right of every child between seven and 
sixteen to go to the public school for in- 
struction ; that this right is absolute and 
indefeasible; that, if a young person, 
male or female, sustains a bad moral 
character, and is guilty of gross acts of 
notorious misconduct out of school, pro- 
vided there is no violation of the rules 
of the school and no misconduct in 
school, such pupil cannot be rightfully 
excluded for any cause, and, of course, 
every exclusion must be wrongful. There 
is no provision in the law authorizing 
such exclusion. It results by necessary 
implication from the provision of the law 
requiring good discipline. It proves that 
the right to attend school is not absolute 
and unqualified, but one to be enjoyed by 
all under reasonable conditions.” 


Ridiculing Directors and Rules of School. 


In Murphy v. Independent Dist. 30 
Iowa, 429 (1870), it was held that pub- 
lishing an article ridiculing the directors 
was not grounds, in the absence of a spe- 
cific rule, for expelling a pupil from 
school; but in State ex rel. Dressler v. 
School Dist. No. 1, 135 Wis. 619, 128 











Am. St. Rep. 1050, 116 N. W. 232, 16 
L.R.A.(N.S.) 730 (1908), the contrary 
view was taken by the court. It was 
held in that case that publishing a poem 
ridiculing the rules of the school, even 
in absence of a specific rule forbidding 
such act, was ground for expulsion. 

The principle upon which that decision 
is based is the same as that laid down by 
the court in Lander v. Seaver, 32 Vt. 114, 
76 Am. Dec. 156, viz., that the school au- 
thorities may take cognizance of acts 
which have an immediate tendency to 
injure the school, even where such acts 
are committed away from the school 
premises and out of school hours. 

The Wisconsin case has been freely 
criticized in legal circles. Alexander H. 
Robbins, in the Central Law Journal of 
that year, writes: “The rule goes far 
beyond the contempt privileges which 
courts enjoy for their own protection. 
The violation of school discipline is in 
the nature of contempt. The punishment 
inflicted is not so much for the pupil’s 
benefit as to uphold the dignity of school 
authority. This certainly looks like a re- 
vival of the offense of scandalum magna- 
tum to uphold the dignity of the school 
discipline, where the same is not extended 
for the purpose of upholding the dignity 
of the court. There is no doubt that the 
state as parens patrie may, where the 
public welfare demands it, and to that ex- 
tent only, dispossess parental authority 
and assume that relation to the children 
of the state.” 


Reasonable Rules. 


As has been indicated before, the juris- 
diction of the school board may be ex- 
tended by the enactment of reasonable 
rules, or rather by the court’s interpreta- 
tion of the word “reasonable.” 

Absence and tardiness rules have been 
held reasonable, and the board has been 
sustained in enforcing the same by expul- 
sion, although acts which result in the 
pupil being absent or tardy are com- 
mitted away from school. See Burdick 
v. Babcock, 31 Iowa, 562; King v. Jef- 
ferson City School Board, 71 Mo. 628, 
36 Am. Rep. 499, 48 Vt. 462; Ferriter 
v. Tyler, 21 Am. Rep. 133; Churchill v. 
Fewkes, 13 Ill. App. 520. 

A contrary view, however, was taken 
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by the commissioner of education in New 
York in 1885. He held that a boy could 
not be suspended for absence for which 
the parent refused to give an excuse. 
The present commissioner of education 
disagrees with his predecessor, however. 
He says: “I consider a regulation to 
the effect that a pupil who is absent or 
tardy shall bring his teacher a written 
excuse from his parent or guardian, to 
be entirely proper, and the department 
will therefore sustain you in enforcing 
it.” 


Attending Social Parties. 


In Dritt v. Snodgrass, 66 Mo. 286, 27 
Am. Rep. 343, it was held that a pupil 
could not be suspended for violating a 
rule against attending social parties. 
where the parents gave their consent, and 
it was not shown that there was anything 
immoral in such act. The court said: 
“Tt certainly could not have been the de- 
sign of the legislature to take from the 
parent the control of his child while not - 
at school, and invest it in a board of di- 
rectors and a teacher of aschool. If they 
can prescribe a rule which denies to the 
parent the right to allow his child to at- 
tend a social gathering, except upon pain 
of expulsion from school, which the law 
gives him the right to attend, may they 
not prescribe a rule which would forbid 
a parent from allowing his child to at- 
tend a particular church, or any church 
at all, and thus step in, im loco parentis, 
and supersede entirely parental author- 
ity? For offenses committed by the 
scholars while at school, he is amenable 
to the laws of the school; when not at 
school, but under the charge of the par- 
ent or guardian, he is answerable alone 
to him.” 


Requiring Home Study. 


The right of the teacher or school 
board to make and enforce a rule requir- 
ing pupils to prepare lessons at home has 
been denied by the courts of both this 
country and England. 

In in case of Hunter v. Johnson 
(1884) L. R. 13 Q. B. Div. 225, 53 L. 
J Mag. Cas. N. S. 182, 51 L. T. N. S. 

91, 32 Week. Rep. 857, 15 Cox, C. C. 
600, 48 J. P. 663, an action against a 


6 Barden, School Law, p. 54. 
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teacher for assault and battery was sus- 
tained. The teacher enforced a rule re- 
quiring home study, by the detention of 
a pupil beyond the regular hours of 
school in order to make up work which 
had been set as a home task, but which 
the pupil’s mother forbade her to per- 
form. 

In a Mississippi case, Hohbs v. Ger- 
many, 94 Miss. 469, 49 So. 515, 22 L.R.A. 
(N.S.) 983 (1909), the court waxed elo- 
quent in defense of parental authority 
and the sanctity of the home, and de- 
nounced any attempt of the school au- 
thorities to invade the same. This case 
arose from a violation of a rule which 
required pupils to remain at home be- 
tween certain hours in the evening and 
prepare lessons for the next day. The 
court said:° “Certainly a rule of the 
school which invades the home and 


wrests from the parent his right to con- 
trol his child around his own hearthstone 
is inconsistent with any law that has yet 
governed the parent in this state, and the 
writer of this opinion dares hope that it 
will be inconsistent with any law that 
will ever operate so long as liberty lasts 


and children are taught to revere and 
look up to their parents. In the home, 
the parental authority is and should be 
supreme; and it is a misguided zeal that 
attempts to wrest it from them.” 
There is an earlier case (1887) Bold- 
ing v. State, 23 Tex. App. 172, 4 S. W. 
579, which contradicts the cases cited, 
but would probably not be considered 
good law in toto. The teacher, while at- 
tempting to chastise a pupil for refusing 
to solve two problems at home, was as- 
saulted by said pupil with a knife and 
dangerously stabbed. The court held 
that the attempted chastisement did not 
justify the assault. This far we agree: 
but the language of the court indicates 
that the rule requiring home study was 
reasonable. ‘Teachers have the right,” 
said the court, “the same as parents, to 
prescribe reasonable rules for the govern- 
ment of children under their charge, and 
to enforce, by moderate restraint and cor- 
rection, obedience to such rules. This au- 
thority of a teacher over her pupil is not, 
in our opinion, necessarily limited to the 
time when the pupils are at the school- 
room, or under the actual control of the 
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teacher. Such authority extends, we 
think, to the prescribing and enforcing 
of reasonable rules and requirements 
while pupils are in their homes.” 


Playing Football. 


A rule forbidding pupils to play foot- 
ball in the name of the school was held 
to be reasonable; and the suspension of 
a pupil for violating the same was sus- 
tained, although the offense was com- 
mitted away from the school premises, 
and out of school hours. See Kinzer v. 
Independent School Dist. (Kinzer v. 
Toms) 129 Iowa, 441, 105 N. W. 686, 6 
Ann. Cas. 996, 3 L.R.A.( N.S.) 496. 

Résumé. 

The jurisdiction of the teacher and 
school board may be briefly summarized 
as follows: (1) In the legitimate exer- 
cise of his functions, the control of the 
teacher over the pupil while on the school 
premises is complete and exclusive. (2) 
On the way to and from school, the 
teacher’s jurisdiction is concurrent with 
that of the parent, but punishment for 
acts committed by the pupil at such times 
may be inflicted by the teacher only after 
the pupil has returned to school. (3) 
After the pupil arrives home, the par- 
ent’s control is complete and exclusive 
for all ordinary acts; but where acts of 
the pupil have an immediate tendency 
to injure the school, they may be pun- 
ished by the teacher. 

(4) The school board has power to 
make all reasonable rules governing the 
conduct of pupils, even if the effect of 
such rules is to exercise control over 
the pupil while under the parent’s roof. 

(5) The reasonableness of a rule 
will be determined by the court in each 
particular case; but, in general, the rule 
laid down by the Iowa court, Burdick 
v. Babcock, 31 Iowa, 562, will apply. 
“Tf the effects of acts done out of school 
reach within the schoolroom during 
school hours, and are detrimental to good 
order and the best interests of the pupils, 
it is evident that such acts may be for- 
bidden.” 
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BY JOHN A. LAPP 


| ae | HE discussion of industrial 
LY T || education cannot be made 

, strictly legal in conformity 

‘i with the subject of this num- 
of CasE AND CoMMENT, for 
the reason that the law of the 

© subject consists merely of the 
few statutes which have been enacted in 
a half dozen states in very recent years, 
and which are in such form as to fur- 
nish little opportunity for legal contro- 
versy distinct from the law of schools 
generally. 

This discussion of the subject will 
therefore be based upon the statutes and 
the social and economic significance of 
the movement. 


Definitions. 


At the outset it will be well to define 
and differentiate certain terms. 

“Industrial Education” means that 
form of education which fits for the 
trades and manufacturing pursuits, in- 
cluding the occupation of girls and 
women carried on in workshops and 
other establishments. ‘Elementary in- 
dustrial education” means that kind of 
education in the form of manual train- 
ing and simple processes in industry, de- 
signed for pupils under fourteen, in or- 
der to give industrial intelligence and 
sympathy and awaken vocational desires. 

These terms should be differentiated 
from “vocational education,” which is 
broader, being defined as any kind of 
education, the controlling purpose of 
which is to fit for profitable employment. 


Practical Education. 


It should be carefully borne in mind 
that industrial education does not con- 
template merely the preparation for en- 
trance into a trade or occupation, but the 
after training of the worker to fit him 
for greater efficiency in his vocation and 
enlarged opportunity. 
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The idea of industrial education, both 
as practical education and as a training 
for a vocation, is an old one, reaching 
back through history. We find very 
early attempts to make education practi- 
cal, and to teach by things as well as by 
symbols. We find also very early at- 
tempts to educate for special vocations, 
mostly professional, and we find quite 
complete methods of instruction in the 
trade guilds. More recently the field of 
vocational education has been widened 
by the addition of many professions such 
as engineering to the realm of the school. 

But the practical application of voca- 
tional training to industry was slight. A 
rapidly decaying apprenticeship system 
was relied upon to train for industrial 
pursuits. We educated for the top, but 
not for the base. Our educational pyra- 
mid was inverted. We educated the me- 
chanical and electrical engineer in our 
schools and set them on a professional 
pedestal, but we forgot their coworkers, 
the machinist and electrician. They 
were left for training to the haphazard 
methods of apprenticeship and chance 
selection of a vocation. 


Universal Education. 


The ideal of the industrial education 
movement to-day is to make education 
universal ; to reach every person in their 
existing state, and put within their pow- 
er the means to help themselves to great- 
er efficiency and usefulness; to discover 
the possibilities for education in every 
industrial line, and to organize courses 
to meet the needs; to put within the 
reach of every person, organized infor- 
mation as to the industries, their open- 
ings for a career, and the requirements 
for entrance and success in them; to train 
the young to see the dignity of all work, 
however humble; and to impart indus- 
trial intelligence and social sympathy to 
all. 
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The great majority of our people, 
probably 90 per cent earn their living 
with their hands, and are mostly un- 
trained for their work. It is evident 
that universal education must meet the 
needs of these 90 per cent. 

Our common school system has given 
merely the tools of education. These 
tools are, of course, serviceable for de- 
veloping general intelligence, but they 
give their greatest service to those who 
are given the opportunity to use them 
in higher education. 

It has unfortunately become the prac- 
tice that the lower schools prepare for 
the higher. Few people seem to think 
that they exist to prepare for life. Yet 
the facts are that only eight of every 
hundred pupils entering the grades ever 
get to the last year in high school, and 
only a small fraction of those ever go to 
college. The “way from the kindergar- 
ten straight through the university,” 
which is the boast of our educators, is 
thus trod by a mere fraction of the peo- 
ple whom we are bound to educate. The 
facts are that less than 40 per cent ever 
get through the grades. 

The problem then is to discover what 
training in the industries will be practi- 
cable for the great masses of the un- 
trained, and to devise the means by which 
it may be effectively administered. 


National Efficiency. 


There is a national aspect to the prob- 
lem. It involves a question of national 
efficiency in the competition with the 
nations of the world. The struggles 
in the future are to be for commercial 
supremacy. The nation which can pro- 
duce the best goods at the lowest price 
and with least waste will win, and the 
fact of their winning will be proof of 
national efficiency, and national efficiency 
means a higher order of social and eco- 
nomic well-being. 

No amount of natural resources can 
stave off the ultimate defeat of the na- 
tion which does not use its natural re- 
sources wisely, efficiently and complete- 
ly; and no nation can ever use its re- 
sources thus without training its people 
in all of the pursuits in which they may 
engage. 

To use our natural resources best, it 
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is necessary to put the maximum of la- 
bor value into every product. It is a 
waste of a nation’s resources to export 
raw materials, or partly manufactured 
products with small labor values in them. 
The ideal is to train men to turn out the 
absolutely finished product. 

Germany, as a result of industrial 
training, already puts four times as much 
labor value into its manufactured articles 
as the United States. If this country 
merely equaled Germany’s present rec- 
ord we would be manufacturing from 
the same raw products not $20,000,000,- 
000, but $80,000,000,000 worth of fin- 
ished articles. ; 

The conditions and needs in this coun- 
try have been foreseen for many years, 
and efforts have been put forth to pro- 
vide a system of education suited to our 
needs. The lack of general understand- 
ing of the problem, the difficulties in the 
way of practical application, and the 
dearth of men of vision trained to do 
the work, resulted in a series of aber- 
rations. 


Drawing. 


First, drawing was expected to sup- 
ply the practical element needed for in- 
dustrial progress. But the schoolmen to 
whom it was intrusted were not trained 
in its practical application, and had little 
vision of its possibilities. They soon saw 
in drawing a means of cultural educa- 
tion. The practical was gradually dis- 
carded, and drawing went merrily along 
in the cultural curriculum. 


Manual Training. 


Then came manual training with its 
promise of practical industrial education. 
It was hailed as the ultimate solution. 
Its advocates talked of it much as the 
advocates of industrial education talk to- 
day. But here, again, the schoolmen, by 
reason of their preconceived ideas and 
their lack of practical training and of 
vision, turned manual training into a 
cultural activity. They made it fit into 
the regular course; it became academic, 
and failed in its mission as practical edu- 
cation. 


Trade Schools. 


In the meantime philanthropic efforts 
established trade schools and schools of 
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mechanic arts. These schools served to 


educate a few artisans, but their great- 


est mission has been in proving that such 
education is practicable. They have been 


the forerunners and guides for public 
effort. 


Organization of National Society. 


As late as 1905 little had been done 
to make real industrial education a fac- 
tor in the public schools and a force for 
industrial progress. In that year two 
events happened of wide import, viz., 
the appointment of a commission in 
Massachusetts to investigate the subject, 
and the organization of the National 
Society for the Promotion of Industrial 
Education. 

The former reported in 1906 in a strik- 
ing report whose influence has been na- 
tion wide. In it was shown the impera- 
tive need for public industrial education, 
both for the sake of men and of indus- 
try. As a result the legislature estab- 
lished a comprehensive system for the 
state. 

The coincident organization of the na- 
tional society concentrated the thought 
of the country, and supplied a guide to 
keep the movement off the rocks which 


had been the undoing of similar move- 
ments. 


Legislation. 


Since these beginnings the states of 
New York, New Jersey, Connecticut, 
Wisconsin, and Indiana have legislated 
comprehensively on the subject, and 
other states are taking action. The 
movement is nation wide, and, if pres- 
ent plans carry, is about to receive the 
support of grants from the Federal treas- 
ury. 

The laws enacted in New York, New 
Jersey, Massachusetts, Wisconsin, and 
Indiana are permissive, but provide the 
stimulus of state aid. The state says to 
the community, “Go ahead, study your 
needs, and establish such kinds of indus- 
trial education as your local situation 
may warrant, and if you do good work 
of an approved kind, the state will pay 
part of the expense.” The state is thus 
given the potential power of guidance. 
The state of Connecticut differs from 
the rest, having established industrial 
schools entirely at state expense. 

The main conflict of ideas in these 
laws has been, and is, whether the indus- 
trial and trade schools shall be an inte- 
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gral part of the school system, under the 
same boards of education, or separate 
schools, under distinct boards of man- 
agement, state and local. 

Massachusetts began by establishing 
a separate state board of education, and 
providing for separate local boards. A 
few years later, however, the state boards 
were merged into one state board of edu- 
cation, and school authorities were given 
power to establish industrial schools as 
a part of the regular system. New York 
made these schools a part of the regu- 
lar system, as did New Jersey and In- 
diana. Wisconsin provided for entirely 
separate schools, with separate state and 
local boards. A bond between the two 
systems was fixed by placing the state 
superintendent on the state board, and 
the local superintendent on the lqcal 
board of control. Connecticut, as we 
have seen, established entirely separate 
schools. 

In all cases attendance is optional, but 
Wisconsin requires all persons between 
fourteen and sixteen, who are at work, 
to return to the school for at least five 
hours a week for instruction. The em- 
ployers are compelled to give the neces- 
sary time off for such instruction. In 
Wisconsin, too, the apprenticeship laws 
have been overhauled to require more 
thorough instruction in the “mystery of 
the trade,” and for all round training. 
In Indiana the school authorities may 
compel attendance for at least five hours 
a week, of persons between fourteen 
and sixteen who are employed, if they 
have established vocational schools. A 
similar statute is also in force in Ohio. 


Function of Industrial Education. 


The ideal of all of these laws being to 
provide education for all, it is obvious 
that this new kind of education must be 
suited to the needs and capacities of all. 
It must be open to those who are able 
to profit by the instruction given, re- 
gardless of their educational attainments. 
In other words it ought not to be re- 
quired of a boy who wants to be a ma- 
chinist that he shall have completed cer- 
tain unrelated academic grades, but 


rather that he shall be old enough, and 
have the capacity, to profit by the ma- 
chinist’s courses. 
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It is a popular delusion that such edu- 
cation is solely for the man who is des- 
tined to work with his hands. It should 
be the aim of industrial education to dis- 
pel this delusion. Industrial education 
should be for all men and women, re- 
gardless of their work. This must be 
so if our people are to be fitted to their 
industrial environment. 

The professional and business man 
needs it as a practical asset. For a law- 
yer or judge the case is clear. A large 
part of litigation involves industry. Such 
cases can be better understood, argued, 
and decided by a lawyer or judge with 
greater effect and justice, if they have a 
fundamental knowledge of industry. 

Of course, the main function of indus- 
trial education is to train the workers for 
greater efficiency; to help put them in 
better control of their destinies; to train 
the young for the work which they must 
do; to help guide them in the choice of 
a vocation; and to promote national ef- 
ficiency. 

These things are being accomplished 
under the new laws through the follow- 
ing means: 

Manual training for pupils under four- 
teen to promote industrial intelligence 
and arouse vocation desires. 

Day industrial schools of general 
character for pupils over fourteen, de- 
signed to encourage boys and girls to 
remain in school for broader training, 
and to impart fundamental knowledge of 
industry. 

Part-time industrial schools for the 
boys and girls who are at work, where 
they may receive education along with 
their shop practice—the one supple- 
menting the other, and providing all 
round training. 

Evening schools for the mature work- 
ers to get instruction supplementary to 
their work in the trade, shop, or fac- 
tory. Trade schools, where the theory 
and practice of a trade are taught to- 
gether in complete courses; and which 
are designed to take the place of a part 
or all of apprenticeship in preparation 
for a trade. 
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“|N compulsory attendance is 
the essence of the public 
school idea. The education 
of the individual for the 
benefit and the protection of the 
state is a theory of comparatively 
recent development in America, 
but it is now generally accepted as 
the fundamental basis of public con- 
trol of the schools of the people. 
If education means training citizens cap- 
able of contributing to the common- 
wealth, then it is incumbent on the state 
to provide education for all and to com- 
pel every individual to acquire at least 
enough of it to enable him to add to the 
strength of the state rather than to be a 
drain upon its resources. 

Under another theory of government 
common schools are mere partnership ar- 
rangements, conducted by public officers 
as a matter of economy and of conveni- 
ence to the patrons; and it is a matter of 
exceeding difficulty for men holding this 
view to explain why those without chil- 
dren should be expected to contribute to 
the support of schools for the offspring 
of others. This theory is by no means 
uncommon, and even the conception of 
the state as distinguished from a multi- 
tude of individuals has not yet found 
full acceptance in all parts of the coun- 
try. That conception is steadily gaining 
ground, however, and because of it meas- 
ures are constantly enacted which would 
have been impossible a half century ago. 

In the nature of things, the philosophi- 
cal aspect of this question, like all others, 
is usually reserved for academic discus- 
sions, and it is rarely presented to the 
public view. Expedience is the popular 
test, and appeals to individual interest 
are the rule. This was particularly true 
in the beginnings of the public schools. 

Compulsory education is one of the 
many features of our educational system 


that had their first American application 
in Massachusetts. Horace Mann, the 
greatest of educational statesmen, was 
more than any other individual respon- 
sible for it. 

There is, to be sure, a great deal in the 
history of the subject before his time. 
The famous Massachusetts statute of 
1642 is often quoted as the first enact- 
ment that provided for compulsory edu- 
cation on this continent; and for several 
years after the establishment of the Bos- 
ton House of Reformation in 1826 it was 
common for schoolmasters to complain 
of incorrigible truants and to secure their 
incarceration, as “stubborn children.” 
But these were significant incidents rath- 
er than permanent conditions. Compul- 
sory education prevailed in Prussia from 
an early date, and some of the advanced 
American educators prompted by that ex- 
ample, began to advocate universal edu- 
cation for this country as soon as the 
public school idea had been fairly 
launched and the state school systems 
were well under way. 

It was in 1845 that Horace Mann 
found it possible to turn from questions 
of organization and administration to the 
question of absent pupils. In his report 
for that year as secretary of the Massa- 
chusetts board of education he presented 
the situation in a manner well calculated 
to appeal to the New England mind—he 
showed that fully one third of the money 
spent for schools was wasted through 
nonattendance, and that the loss was 
greater than would result if every third 
year the state should provide and pay the 
full complement of teachers without the 
attendance of a single pupil. He con- 
vinced the thrifty Yankees that they 
were spending thousands of dollars an- 
nually for which they were getting no 
return because a third of the children 
of the state were not in school. That 
was the consideration necessary to rein- 
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force the moral and political arguments 
that had been in vogue for many years; 
and, skillfully handled, it had its full ef- 
fect. Josiah Quincy, then mayor of Bos- 
ton, and many others, furnished power- 
ful aid, and a law was passed in 1850 au- 
thorizing the cities 
and towns of the 
state to punish by 
confinement all ha- 
bitual ‘truants and 
“children not at- 
tending school, 
without any regu- 
lar and lawful oc- 
cupation, growing 
up in ignorance.” 
Two years later 
another act was 
passed visiting 
punishment upon 
any parent who 
failed to send -his 
child to school. 
The discussions 
and proceedings in 
Massachusetts at- 
tracted attention in 
all quarters, and 
many other states 
hastened to copy 


the new laws. 
Maine, New 
Hampshire, and 


New York were the first. The agitation 
was widely spread after the Civil War, 
and it has continued until only six states 
of the Union are now without some form 
of compulsory law. Naturally the laws 
were not generally effective in any state 
at once. Favorable public sentiment is 
of slow growth, and serious defects de- 
veloped in the laws themselves. All the 
amendments which experience proved 
necessary have been made in a number of 
the states, and compusory school attend- 
ance is a real condition in many of them. 
Massachusetts, Connecticut, Rhode Is- 
land, New York, New Jersey, and Ohio 
have excellent laws which are well en- 
forced, and other states boast of condi- 
tions that are nearly if not fuily as sat- 
isfactory. In others, either because of 


weakness of the statutes or the absence 
of supproting sentiment, there is enforce- 
ment in a few localities only. 


Of still 
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other states it must be said that the en- 
actments on the subject are merely evi- 
dences of good intention. 

There is great similarity in the effec- 
tive laws. In all of them every parent 
or guardian of a child between specified 
ages, usually 8 and 
| 14, is required un- 
der penalty to send 
the child to a pub- 
| lic, private, or pa- 
| rochial school dur- 
| ing the full school 

term, unless the 

child is physically 
or mentally unfit to 
attend. If the 
child is beyond the 
control of the par- 
ent and wilfully 
absents himself 
from school or is 
otherwise incorigi- 
ble, he may be ad- 


judged a delin- 
quent child and 
committed to a 


proper institution. 
But it is custo- 
, mary to add the 
/ provision that 

children who are 

not regularly em- 

ployed in a gainful 
occupation shall attend school two years 
longer, that is, usually, until the age of 16 
is reached. This conditional extension of 
the compulsory period has led to the de- 
velopment of an elaborate system of fac- 
tory inspection and of age and school 
certificates which have added tremen- 
dously to the difficulties of administra- 
tion. 

As a whole, no other phase of educa- 
tional work presents such troublesome 
questions to the legislator and so many 
perplexities to the school official as the 
matter of compulsory attendance. But 
the well-being of the Nation is in large 
measure dependent upon it, and time 
given to the solution of its problems is 
well spent indeed. 
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VERY young man _ should 
know the history of his coun- 
try and the laws of his coun- 
try. If he does not know 
these he cannot be said to be a 
man of culture, no matter what 
technical or classical knowledge he 
may have acquired. 

One hundred and seventy years ago 
when Blackstone began his series of law 
lectures in the University of Oxford, 
which lectures, by 
the way, were the 
first instruction 
ever offered in the 
local and municipal 
laws of a country 
in a public institu- 
tion of learning, 
he impressed the 
importance of the 
subject upon his 
class by saying that 
the class included a 
large number of 
young noblemen 
and men of prop- 
erty who, by future 
heredity, would be- 
come the lawmak- 
ers of their coun- 
try. He impressed 
upon them that it 
was a disgrace for 
men to attempt to 
be law-makers who 
had no knowledge 
of the laws and in- 
stitutionswith * = 
which they were to deal. If these re- 
marks applied to the young noblemen and 
country squires of 1750, it applies with all 
the more force to every young American 
of 1913. We have reached a period in the 
growth of democracy when every citizen 





























































































239 


The Study of Law in Relation to 
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cannot only be chosen for a time to rep- 
resent his fellow citizens in a legislative 
or executive office, but when every citi- 
zen is demanding the right to pass direct- 
ly upon the wisdom and form of legisla- 
tive enactments. 

I have never seen any danger in popu- 
lar power when accompanied by knowl- 
edge and a due sense of responsibility. 
When every citizen demands the right 
to pass upon legislation, not only in its 
general principles 
and policy, as has 
been the case here- 
tofore, but also in 
its exact form and 
phraseology, as is 
necessarily the case 
under the initiative 
and referendum, a 
knowledge of the 
laws, history, and 
institutions of our 
country is highly 
essential. Nothing 
breeds so much dis- 
trust and suspicion 
as ignorance; and 
of all the institu- 
tions of the world 
our courts and law- 
making bodies are 
the last that should 
suffer from its dis- 
advantage. It is 
my earnest advice 
to all young Ameri- 
cans to study as a 

_ matter of public 
duty the history of their country, the 
forms of government of their city, coun- 
ty, state, and nation, and the body of laws 
under which they live. 
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T is the prevailing supposi- 

tion that laws are to be 

obeyed. They are for the 

—t purpose of defining rights 

and privileges, of restricting in- 

dividuals, and of outlining meth- 

“ ods of procedure. It is assumed 

that they are framed to govern all classes 

of society. If this is correct, does it 

seem unreasonable to suggest that the 

laws be stated in the most simple direct 

way, that they be as free as possible 

from legal technical phraseology, that 

they be organized systematically. The 

layman insists that simplified language is 

the only logical expression for any stat- 

ute, but all must agree that it is most 

fundamentally essential in school laws 
at least. 

There is, with the possible exception 
of game and fish legislation, no group of 
laws so widely read as those pertaining 
to the schools. The reason is quite 
obvious. The school district is usually 
the smallest unit of governmental or- 
ganization. There are from three to five 
members on the boards of education, and 
each one is interested in the legal phases 
of the district affairs. As nearly every 
individual in the district is interested di- 
rectly in the welfare and conduct of the 
school, either from the standpoint of a 
parent or a taxpayer, the laws governing 
the officers and the district are of direct 
concern. Consequently, they are a per- 
petual source for discussion, debate, and 
even contest. As the experience of the 
average citizen in interpreting legal 
phraseology is extremely limited, the 
necessity for clear-cut statements is ap- 
parent. 

Legislators, recognizing certain condi- 
tions which prevail in their own imme- 
diate community as being undesirable, are 


constantly tinkering up the provisions of 
the law; while the lawmakers are also 
often willing to champion the proposals 
made by some of their constituents. 
Laws are thus amended almost beyond 
recognition, adding to the confusion of 
the already somewhat bewildered schocl 
official. 


Concentration of Power. 


The tendency of present day legisla- 
tion is to concentrate power first into 
tre hands of the local Loard, and next 
with some higher authority, usually the 
state superintendent. This type of legis- 
lation is proving most satisfactory, and, 
with the final recognition of the ad- 
visability of a larger unit, will aid greatly 
in solving the tremendous __ school 
problems which face the American: pub- 
lic. 

In defending this tendency, one might 
lay himself open to the charge of abet- 
ting undemocratic movements. Effi- 
ciency, however, is most essential, and 
if popular government of the schools is 
not as effective as board government, it 
seems wise to hedge somewhat in regard 
to the commonly preached doctrines of 
democracy. 


Taxation. 


It is a curious thing, but true, that 
people are most penurious in regard to 
the institutions which are near by than 
with those over which they have little 
control or even oversight. Here is an 
institution which takes the child in his 
most formative years, and assumes a 
wide responsibility not only for his edu- 
cation, but for his character building as 
well, yet taxpayers have seemingly re- 
joiced in keeping the financial support 
of the district down to the lowest possi- 
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ble figure, thus crippling the efficiency of 
the school. The attitude seems to be 
based on the belief that every dollar cut 
off from the school appropriation is so 
much saved to every individual pocket- 
book. The scheme of local taxation for 
the school districts 
is a bar to the 
progress of the 
schools, and means 
that the education- 
al system is largely 
at the mercy of the 
comparatively few 
individuals whose 
only interest is to 
keep down the tax- 
es. It is a lamen- 
table fact that 
those persons are 
the ones who 
predominate at 
school meetings, 
the broader-mind- 
ed citizens being 
careless or indif- 
ferent in their at- 
tendance. 

Various legisla- 
tures have been ju- 
dicious in taking 
the power of taxa- 
tion from the dis- 
trict meetings and 
placing it with the 
school board. This has three strong 
advantages. It makes the people a little 
more careful in their selection of school 
officers; and saves a great deal of un- 
pleasant discussion at school meetings; 
most important, it places with the per- 
sons who should be most closely in touch 
with the needs of the school, the power 
and the responsibility of making desir- 
able improvements. 


Physical Conditions. 


Generally speaking, the weakest point 
in legislation concerning school affairs is 
the lack of state authority over the phys- 
ical conditions which prevail among the 
schools. Except in a few progressive 
states, districts can house their children 
in a building totally unfit for school pur- 
poses, without ventilation, proper or 
adequate lighting, satisfactory heating, 
healthful seating equipment, sanitary 
water supply, decent outhouses. And the 
tragedy of it all is that that is just what 
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is being done in hundreds of districts in 
every state of these United States where 
there is no legislation to prevent. There 
is nothing to safeguard the children of 
this nation from the undermining of 
health and morals, which is inevitable 
under conditions 
which’ exist 
throughout this 
country. 

Lawmakers have 
been more concern- 
ed over providing 
‘satisfactory ar- 
rangements for the 
violators of the 
laws they make, 
than to demand 
safety for the 
children whom 
they force to at- 
tend school under 
the compulsory at- 
tendance laws 
which exist in most 
states. It seems in- 
consistent to em- 
power state officials 
to close county and 
village jails on the 
grounds of being 
unsafe and insani- 
tary, yet make no 
provision to protect 
innocent children 

from _ conditions which are equally 
bad in regard to safety and health. The 
children, under compulsory school laws, 
are required to attend school, and neither 
themselves nor their parents have any op- 
tion in the matter. Can it be said that 
the commonwealths of this nation are 
more solicitous for the comfort, health, 
and welfare of its lawbreakers, than of 
innocent children, who are likewise sen- 
tenced to serve an allotted time in school- 
rooms. 

It is foolish to argue that people 
should be sufficiently interested in the 
well-being of the children of a com- 
munity to provide a schoolhouse which 
shall be properly heated and ventilated, 
correctly and adequately lighted, fur- 
nished with suitable seats and desks, so 
that each student can be comfortable, 
equipped with sanitary drinking devices, 
decent toilet arrangements, and other 
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necessities to make for the health, com- 
fort, and moral uplift of the children 
and teachers. The incontestable fact of 
the matter is, they are not. The com- 
munity is almost rare that willingly pro- 
vides the above-named essentials for 
their school children. Though there is 
a gradual increase of these enlightened 
districts, the progress is extremely slow, 
so that, if the next generation of school 
children is to spend its eight to twelve 
years inside of buildings and under en- 
vironment that will not menace their 
health, legislation of the mandatory kind 
is imperative. 

Some central state authority should 
have the power to go into any school 
district, city, village, or county, and abso- 
lutely require the local authorities to 
meet certain standards. If the authori- 
ties failed to do so, the state officials 
should be empowered to have the neces- 
sary changes made at the expense of the 
district. In cases where the valuation 
of a school district is so low that the 
necessary expense would be an unjust 
burden upon it, then some provision 
might be made for state aid. 


Every child, whether living in a con- 
gested city, a prosperous village, or in 
the rough backwoods, is entitled to an 
education which may be secured with- 
out a risk of health or diminished effi- 


ciency. It should be possible for him 
to spend the five to six hours of his 
school day in a room that is comfortably 
warmed, thoroughly ventilated, and cor- 
rectly lighted, seated in a seat and before 
a desk that fits him, freed from the dan- 
ger of contagious diseases as the result 
of using the common drinking cup or 
the roller towel, safeguarded from the 
immoral and indecent outhouses that are 
commonly found. 

The objection is immediately offered: 
All that may be possible for your town 
and city school, but how about your 
country district? It is just as possible 
for the country district as any other. 


Case and Comment 


Absolutely satisfactory heating and ven- 
tilating systems can be installed in one- 
room buildings for $95 to $125; sanitary 
drinking fountains with bubbling ar- 
rangements sell for $12 and $20; prac- 
tical indoor chemical closets cost about 
$35 each; adjustable and sanitary seats 
and desks can be installed at a cost vary- 
ing from $30 to $100 depending upon 
the size of the school; the average coun- 
try schoolhouse could be remodeled and 
fully equipped to compare most favora- 
bly with a city or town schoolroom for 
less than $500. 

Such an investment is justifiable for 
any community to make. It will not only 
pay big dividends as far as the health 
and comfort of the students are con- 
cerned, but it will greatly increase the 
efficiency of the schools along their 
academic lines. Children and teachers 
are able to do vastly more efficient work 
under proper conditions than otherwise. 

If it lies within the power of law- 
makers to compel children to attend 
schools in order that they may receive an 
education, it certainly lies within their 
province to require that the conditions 
under which these children receive their 
education shall be healthful rather than 
harmful, comfortable rather than dis- 
agreeable, uplifting rather than demor- 
alizing. These conditions will never be- 
come universal until power is given some 
central authority to pass upon all plans 
for new buildings, to see that the same 
errors in construction which make the 
existing buildings undesirable are not 
repeated in the new schoolhouses, and to 
condemn structures that are unsanitary 
and unsafe, and to require local boards 
to remodel present buildings to conform 
with proper standards of health. 

































HERE is one phase of the 
. Arkansas school law which 
should be of interest to our 
attorneys at law. I refer to 
the division of our state school 
system into “common” and “spe- 
cial” school districts. The above 
division is almost basic in nearly 
all cases that come before lawyers. How- 
ever, unless one has this division in 
mind, and understands definitely whether 
or not a particular section of the digest 
refers to common districts, to special 
districts, or to both, 
much confusion 
will arise. 

It is safe to as- 
sert that 50 per 
cent of the misun- 
derstanding which 
this department is 
called upon to ex- 
plain away are 
caused from con- 
fusing the tenets of 
the law by attempt- 
ing to apply pro- 
visions for the gov- 
ernment and ad- 
ministration of 
common school dis- 
tricts to the admin- 
istration of special 
school districts. 

In Arkansas the 
“unit” is the school 
district. The older 


and more general 
form of this unit is 
the common school 
district; which has 
a board of three di- 
the 


rectors. In 
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common school districts there is held, on 
the third Saturday in May, not only the 
annual school election to vote tax and 
elect a school director, but there is also 
held an annual school meeting, in which 
the electors have authority to decide 
many questions for the district. The 
common school districts are very demo- 
cratic in organization, and much of the 
authority is vested-in the electors, and 
not delegated to the school board of three 
directors. 

A very different form of government 
than the above is 
provided for the 
special school dis- 
tricts. The stat- 
utes governing the 
special districts be- 
gin with § 7668, 
Kirby’s Digest, 
based on an act of 
1869, and many 
subsequent _ re- 
visions and amend- 
ments. At first 
special school dis- 
tricts could only be 
formed in incorpo- 
rated towns and in 
cities. Now, how- 
ever, such districts 
may be formed in 
rural territory, ei- 
ther as “special” or 
“consolidated” dis- 
tricts. 

In all special 
school districts. the 
law provides for a 
board of six direc- 
tors. These dis- 
tricts are more 
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nearly republican in their organization, 
nearly all the authority being delegated 
to the school board. No annual school 
meeting is held, and the electors simply 
vote for two directors and for the local 
school tax at the annual school election. 
Special school district boards have au- 
thority to borrow money and issue bonds, 
buy and sell the real property of the dis- 
trict, adopt text-books, and arrange 
courses of study, etc. 

In the consolidated districts and in the 
rural special districts, under provisions 
of the Acts of 1911; a recurrent building 
tax may be voted, upon which to base the 
credit of the district in issuing bonds 
and borrowing money to build school- 
houses. A building tax, once voted by 
the electors, is levied each year without 
further voting until the bonds based upon 
it have been liquidated according to con- 
tract. 

It is not my intention to enter into a 
discussion of any details of our school 
law, but merely to point out in a general 
way the necessity of keeping in mind at 
all times the basic differences in consider- 
ing questions of Arkansas school law 
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when in behalf (a) of common school 
districts, (b) of special school districts, 
whether in towns or cities, or in rural 
territory, and then the specific law upon 
which organization was based. 

In conclusion, I would call attention 
to the further fact that a large propor- 
tion of our special school districts have 
been formed by special acts of the legis- 
lature, rather than by the provisions of 
the general statutes, and in a great many 
instances special restrictions have been 
placed on individual districts in the mat- 
ter of authority to borrow money, etc. 
Again the laws governing special districts 
rest upon the more general laws for com- 
mon school districts, wherever the same 
are not repugnant to the provisions of 
the special district laws (§ 7695). 
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IXTEEN words in the Con- 
stitution of the United States 
have produced the most im- 
portant and perhaps the 
largest single field of professional 
activity for high-class lawyers. 
In the “Great Charter” the people 
gave to Congress power “to regulate 
commerce with foreign nations, and 
among the several states, and with the 
Indian tribes.” 

At the time this clause was adopted, 
the practical use of steam power had 
not been discovered. Railroads were not 


_dreamed of. The transportation of in- 


terstate commerce was by sailing vessels 
and primitive boats upon seas, rivers, 
and inland lakes, and by wagons over 
country roads. To-day, in addition to 
the enormously increased traffic by 
water, we have 220,000 miles of railroad 
carrying interstate commerce. The value 
of this railroad property is approximate- 
ly $20,000,000,000. The operating reve- 
nues are about $2,850,000,000 per an- 
num. 

There are 2,200 active carriers and 
1,700,000 employees. There are millions 
of shippers, large and small, whose in- 
terests are to be protected and whose 
controversies with the carriers are to be 
settled. 

In 1887 Congress assumed its power 
of regulating rail carriers and created 
the Interstate Commerce Commission as 
the administrative agency to carry out 
and make effective the will of Congress 
expressed in the act to regulate com- 
merce. The powers of the Commission 
have been gradually extended by amend- 
ments to the act, especially by the amend- 
ments of 1906 and 1910. By construc- 
tion of these acts, the Supreme Court 
of the United States has defined the ju- 
risdiction of the Interstate Commerce 
Commission, holding that its decisions 
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upon questions of fact arising under the 
act, made after full hearings, upon sub- 
stantial evidence, within the law and 
powers conferred by Congress, are con- 
clusive upon the parties and the courts. 
The Commission. is, therefore, a “tri- 
bunal” vested with the power of hear- 
ing evidence and determining what are 
reasonable rates, what constitutes undue 
discrimination, rebating, and other is- 
sues arising under the act. 

This jurisdiction involves and regu- 
lates vast financial interests. It protects 
the public welfare by fixing reasonable 
rates and practices, and by preventing 
undue discrimination between shippers 
and localities. Its arm extends to every 
part of the United States,—the insular 
possessions and the Panama canal. By 
amendments to the act, corporations and 
persons engaged in the transportation of 
oil by pipe lines, the transmission of mes- 
sages by telegraph (whether wire or 
wireless), telephone and cable compa- 
nies, water carriers——as to transporta- 
tion partly by water and partly by rail- 
road under a common control, manage- 
ment, or arrangement for continuous 
carriage,—express and sleeping car com- 
panies, interstate traffic through the Pan- 
ama canal, are all brought under the 
jurisdiction of the Commission. Except- 
ing the Supreme Court of the United 
States, no single tribunal has such a vast 
jurisdiction as is possessed by the Inter- 
state Commerce Commission. 

Under the law every formal complaint 
and investigation must be accorded a 
public hearing. Carriers and persons in- 
terested in or affected by the controversy 
are made parties; complaints and an- 
swers are filed not unlike pleadings, 
in cases pending in the equity courts ; evi- 
dence is taken, oral arguments are made, 
and extended printed briefs are filed. 
This practice is carried on by what are 
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known as “commerce lawyers” regularly 
employed by every large railroad com- 
pany, by large shippers, and specially re- 
tained in particular controversies before 
the Commission. 

A brief survey of the work of the 
Commission last year will give an idea 
of the extent of this litigation. Passing 
the informal complaints, that is to say, 
complaints that are made and settled 
without the intervention of formal plead- 
ings (which amounted, in 1912, to 6,550) 
we come to what is known as the “spe- 
cial docket.” This docket covers applica- 
tions by carriers for leave to refund to 
shippers amounts which have been col- 
lected in accordance with tariffs conced- 
ed to be, for some reason, unlawful. 
These applications amounted to 6,009, 
and orders were issued during the year 
in 3,096 cases; reparation was allowed 
aggregating $295,011.93. 

The “fourth section docket” contains 
cases in which carriers petitioned the 
Commission for leave to make a less rate 
for a longer than for a shorter haul over 
the same line in the same direction. 1,- 
993 applications were filed under this 
section and 1,828 orders were issued, of 
which 1,587 granted some relief and in 
the remaining 241 relief was denied. 
These are contested cases involving the 
reasonableness of the rates and discrim- 
inations between localities. 


Investigation and Suspension Docket. 


This covers cases where tariffs have 
been filed advancing rates, and their 
operation has been suspended by the 
Commission, pending investigation into 
the reasonableness of the advance. These 
are contested cases—shippers opposing 
the advances and the railroads endeavor- 
ing to support their right to the advance. 
Of these there were 189 proceedings, 
and 99 were disposed of. 


Formal Docket. 


These are contested cases involving 
important questions of fact and law. 
The number of complaints was 755. 
Six hundred and forty cases were de- 
cided, and in each case written opinions 
were filed by the commission; thus 
averaging over two written opinions 


a day for every working day in the - 


year. During the year the Commis- 
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sion conducted 1,154 hearings, in the 
course of which approximately 125,000 
pages of testimony were taken. In every 
one of these hearings lawyers appeared, 
prepared pleadings, examined witnesses, 
submitted documentary evidence, made 
oral arguments prepared and_ sub- 
mitted printed briefs. The filing of 
printed briefs is more universal in cases 
before the Commission than in courts of 
original jurisdiction throughout the 
United States. 


Questions Involved. 


The questions involved in these cases 
require investigation by the keenest 
minds. Questions of constitutional, stat- 
utory, and administrative law, involving 
the powers of the Commission and the 
application of these laws to transporta- 
tion problems, are discussed. Evidence 
upon complex and important issues of 
fact is considered. The conclusions 
reached affect interests which, on the 
average, are of greater magnitude than 
those affected by cases in courts of origi- 
nal jurisdiction. 

This is not all. There are a large num- 
ber of cases brought in the courts to en- 
join and set aside orders of the Commis- 
sion. This field of litigation is of the 
very highest order, requiring a sound 
knowledge of constitutional law, of the 
rules governing the construction of stat- 
utes, and the application of constitutional 
and statutory law to the powers and final 
orders of this great administrative tri- 
bunal. In addition to this there is litiga- 
tion involving the activities of the states, 
acting through their legislatures and rail- 
road commissions, raising questions of 
law of the gravest importance, involving 
the Commerce Clause and the 14th 
Amendment to the Federal Constitution. 
These cases are of vital importance in 
our dual system of government. Out- 
side of criminal, and possibly patent, law, 
there are more cases involving the Com- 
merce Clause and the 5th and 14th 
Amendments, than in any ‘other single 
branch of jurisprudence. 


Qualifications for Successful Practice. 


To practice in this branch of the law 
successfully, the lawyer should be broad- 
ly educated, and must have a thorough 















training in constitutional law, equity ju- 
risprudence, evidence and transportation 
problems. Speaking of the Commission, 
the Supreme Court of the United States 
said : 

“The outlook of the Commission and 
its powers must be greater than the inter- 
ests of the railroads or of that which 
may affect those interests. It must be 
as comprehensive as the interest of the 
whole country. If the problems which 
are presented to it, therefore, are com- 
plex and difficult, the means of solving 
them are as great and adequate as can 
be provided.” 

It is equally important that the law- 
yers who are practising, and who are in 
the future to practice, in this great field 
of jurisprudence, should be men of sound 
learning, with a broad outlook, capable 
of comprehending the welfare and “in- 
terests of the whole country.” 


Law School Course. 


This subject should be thoroughly 
taught in all the great Law Schools. 
There is a demand for well-equipped men 
in this branch of the law which far ex- 
ceeds the supply. 

The subject cannot be thoroughly treat- 
ed, as some schools attempt to treat it, 
in a course of lectures by a practising 
railroad lawyer. My observation is that 
these lectures are largely impregnated 
with criticisms of regulation. They are 
made up of arguments, on the railroad 
side, before the Commission and in the 
courts, to defeat the beneficent purposes 
of regulation. Nor can an economist 
teach the subject as it should be studied 
by the student who expects to practise 
before the Commission and the courts. 
It must be approached and studied from 
the legal side. Nor will the ordinary 
treatment given to the Commerce Clause 
of the Federal Constitution by good 
teachers of this general subject meet the 
requirement. There is not time enough 
given to this special subject in the gen- 
eral course on constitutional law. The 
Commerce Clause must be studied speci- 
ally, with reference to present-day eco- 
nomic development, treating historically 
and comparatively the powers of the 
Federal and state governments, carefully 
drawing the line of delimination between 
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these sovereignties ; fixing the principles 
definitely which determine the moment 
when the power of the Federal govern- 
ment attaches to a subject or article of 
commerce which has been theretofore 
under state authority ; showing how long 
this superior sovereignty is prevalent and 
at what point a state control may be 
again asserted. Illustrative cases will be 
found under the following heads: taxing 
power, licensing occupations, regulating 
the agents and the instrumentalities of 
commerce. 

It requires a course of two hours per 
week for one year to go carefully over 
the important cases. Following this, 
there should be at least three hours a 
week, for one year, given to the study 
of the powers of Commissions, especi- 
ally the Interstate Commerce Commis- 
sion, and the practice and procedure be- 
fore such tribunals. 

The method of teaching this subject is 
important and vital. It must be thorough 
and scientific. It must be treated broad- 
ly and from three distinct standpoints : 
First, and foremost, the standpoint of the 
state. It is a function of the state to fur- 
nish transportation to its people without 
discrimination. Second, from the stand- 
point of the railroad company and par- 
ticularly the investor. Under our pres- 
ent system the government has invited 
private capital to perform the govern- 
mental function of furnishing transpor- 
tation to the people, and these investors 
have peculiar rights that are to be pro- 
tected. Third, from the standpoint of the 
shipper or of the public, the patrons for 
whom this transportation is furnished. 
This involves many _ considerations. 
These interests must all be carefully em- 
phasized and then brought together into 
a harmonious unity, with a constructive 
purpose, and not with destructive intent. 


Methods. 


The prime question in legal education, 
as in all other lines of university work, 
is how to produce efficient men,—men of 
sound knowledge and possessing the art 
of using knowledge for the good of man- 
kind. The methods of education have 
progressed as the world to be served has 
advanced. New conditions in social and 
political life demand new types of men, 
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or at least, men of special training and 
equipment. The old ships and armament 
will not do in this age of swift-moving 
greyhounds and steel-clad ships of war. 
There must be a longer range and quick 
firing. In all the walks and avocations 
of life, conditions have changed; they 
have become more complex, and decision 
and action must be rapid and accurate. 

Education is not simply the acquire- 
ment of facts or knowledge or learning, 
any more than eating food is gaining 
physical strength. These processes are 
important; but careful development, 
whether mental or physical, depends 
upon assimilation. This is carried on by 
the individual through the activity of his 
own functions. The personal influence 
of the teacher, if he is a good teacher, 
stimulates mental activity and leads into 
the fields of true knowledge. 

It is important to have a store of 
knowledge; it is equally important to 
have the power or art of using knowl- 
edge effectively. It is not the occasion 
so much as the efficiency of the man that 
makes events and epochs. In the great 
debate in the United States Senate in 
1830, a thoughtful man who listened to 
Webster said: “The occasion was not a 
great one; the debate for some days 
dragged heavily. The vast reserved 
power of one man made it the event of 
our history for a generation.” Webster 
had no time to read books and get ready. 
Some of his friends were depressed and 
anxious; he was calm. He came out of 
the great conflict with the immortal 
name of the defender of the Constitution. 
In describing his feelings afterwards, 
Mr. Webster said: “I felt as if every- 
thing I had ever seen or read, or heard 
was floating before me in one grand pan- 
orama, and I had only to reach up and 
grasp a bolt and hurl it at him.” It was 
the reserved force, the stored energy, 
and the wonderful efficiency of this great 
lawyer that won him fame that day. 

The student learns a principle of law 
best where he sees it applied to a con- 
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crete case by judicial pronouncement. 
He need not accept the first statement 
by the court as final. Let him see the 
rule applied in other cases. Let him rea- 
son about it. Laws should be just and 
work for the peace of society. Does the 
rule as stated tend to attain these ends? 
By these processes and discussions he 
becomes possessed of the science of law 
and at the same time acquires the art of 
applying it to varying cases as they arise 
in the practice of the profession. 

There is no field of law where it is 
more important to study the cases with 
discrimination, with a broad view, a pur- 
pose to subserve the public welfare, as in 
the field involving the commerce, domes- 
tic and foreign, of a great people. 

We live in an economic age. State 
building is as important as ever, but its 
object and aim has broadened; its pur- 
pose embraces, as it always has and ever 
will, the peace and the largest possible 
freedom of action by the people; but the 
economic activities of the individual, and, 
particularly, of groups of individuals in 
organizations controlling vast capital, call 
for the centralization of governmental 
authority and the strengthening of legis- 
lative and administrative power. The 
economic problems are more important 
and vital than ever before in history. 
These new conditions bring new and 
complex and large conflicts which must 
be conciliated and regulated. They are 
to be settled not by destructive methods, 
but by constructive methods. We have 
passed the period of pure individualism 
in social life. The collective movement 
is strong. We march in battalions, and 
our laws and legal education must keep 
step with these advancing conditions. 
Those who make and construe and apply 
the law must know intimately the sub- 
jects over which the law is to be made 
prevalent. 





Religious Teaching in the Public 
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BY WILLIS A. ESTRICH 


ELIGIOUS instruction in the 

public schools of America 

presents some peculiar prob- 

lems. While in the minds of 

those who founded the Republic, 

there were deep-seated religious 
convictions, there were just as 

deep seated convictious against allowing 
religion to interfere in the state, or allow- 
ing the state to support any particular 
religion. Consequently, engrafted in the 


Federal and State Constitutions there are 
provisions designed to bring about this 
result. 

It is over these constitutional provi- 
sions that the contest regarding religious 


instruction in the public schools has been 
largely waged. Are these constitutional 
provisions violated by a prohibition of 
religious instruction? Are they violated 
by the presence of such instruction? Do 
the acts complained of constitute religious 
instruction within the meaning of these 
constitutional provisions? These are the 
questions with which the courts have had 
to grapple in settling the contests that 
have arisen in this regard. 

The prohibition of religious exercises 
seems not to have met with the opposi- 
tion that has greeted the allowance of 
such exercises ; at least, it has not reached 
the courts so often. It has been decided 
that a school board may prohibit the 
reading of religious books, including the 
Bible, in the public schools (Board of 
Education v. Minor, 23 Ohio St. 211, 13 
Am. Rep. 233), the court stating after 
referring to the laws of the state : “While 
these laws do refer to other branches of 
learning in the schools, they nowhere en- 
join or speak of religious instruction 
therein. They speak of the ‘morals’ and 
‘good conduct’ of the pupils, and of the 
‘moral character’ of the teacher ; but they 
nowhere require the pupil to be taught 
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religion, or the teacher to be religious. 
Much less do they require this to be 
done against the will of the people inter- 
ested.” 

Likewise, the wearing by the teacher 
of a peculiar religious garb in the school- 
room may be prohibited, and where the 
teacher fails to comply with the order, 
no salary can be recovered. O’Connor 
v. Hendrick, 184 N. Y. 421, 77 N. E. 
612, 6 Ann. Cas. 432, 7 L.R.A.(N.S.) 
402. 

But in the absence of a prohibition, a 
distinctive religious garb may be worn. 
Hysong v. Gallitzin School Dist. 164 Pa. 
629, 44 Am. St. Rep. 632, 30 Atl. 482, 
26 L.R.A. 203. The Pennsylvania case 
is an extreme view of what is allowable 
in the way of religious “influence,” if not 
“instruction,” in the public schools. There 
was here an express intention on the part 
of the school board to employ none but 
sisters of a certain religious order. These 
were employed as detailed by the mother 
superior of their order, and their earnings 
went into such order. They wore the 
distinctive garb of their order while 
teaching. At the close of the regular 
school hours, all children of their reli- 
gious faith were expected to remain and 
recite lessons from the catechism of their 
church. There was no evidence of any 
religious teaching or exercises during 
school hours. It was held that this was 
not sectarian teaching within the mean- 
ing of any constitutional provision, and 
therefore that it could not be prohibited. 


Reading of the Bible. 


The reading of the Bible has been a 
most fertile source of contest over relig- 
ious instruction in the public schools. An 
early Maine case (Donahoe v. Rochards, 
38 Me. 379, 61 Am. Dec. 256) decided 
that a school board which was given 
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power by the legislature to prescribe a 
course of study could require all who 
could read to read the English Protestant 
version of the Bible. This case was de- 
cided in the theory that the mere reading 
of the Bible is not religious instruction, 
and in the course of the opinion the court 
states: “But the instruction here given is 
not in fact, and is not alleged to have 
been, in articles of faith. No theological 
doctrines were taught. No creed of no 
sect was affirmed or denied. The truth or 
falsehood of the book in which the 
scholars were required to read was not 
asserted. No interference by way of 
instruction, with the views of the schol- 
ars, whether derived from parental or 
sacredotal authority, is shown. The 
Bible was used merely as a book in which 
instruction in reading was given. But 
reading the Bible is no more an inter- 
ference with religious belief than would 
reading the mythology of Greece or 
Rome be regarded as interfering with 
religious belief, or an affirmation of the 
pagan creeds. The Bible was 
used merely as a reading book, , 
and not for religious instruction.” 

In a recent Illinois case (People ex 
rel. Ring v. Board of Education, 245 
Ill. 334, 92 N. E. 251, 19 Ann. Cas. 220, 
29 L.R.A.(N.S.) 442, the court answers 
that “the Bible is not read in the public 
schools as mere literature or mere his- 
tory. It cannot be separated from its 
character as an inspired book of religion. 
It is not adapted for use as a text-book 
for the teaching alone of reading, of 
history, or of literature without regard 
to its religious character.” It was ac- 
cordingly held in the Illinois case that 
the reading of the King James version 
of the Bible, reciting the Lords’ prayer, 
and singing religious songs, during which 
the pupils were required to rise in their 
seats, bow their heads, and fold their 
hands, constituted religious worship, and 
is prohibited. 

The Constitution of Illinois, art. 2, 
§ 3, guarantees “the free exercise and en- 
joyment of religious profession and wor- 
ship, without discrimination.” And art. 
8, § 3, prohibits the appropriation of any 
public fund in aid of any church or sec- 
tarian purpose. 

The Constitution of Maine provided 
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that “no one shall be hurt, molested, or 
restrained in his person, liberty, or es- 
tate, for worshipping God in the manner 
and season most agreeable to the dic- 
tates of his own conscience, nor for his 
religious professions or sentiments, pro- 
vided he does not disturb the public 
peace, nor obstruct others in their re- 
ligious worship.” 

The weight of judicial opinion is to the 
effect that exercises in the public schools, 
consisting of reading from the Bible, 
singing songs, or reciting prayers, do not 
infringe any constitutional provision. 
Billard v. Board of Education, 69 Kan. 
53, 105 Am. St. Rep. 148, 76 Pac. 422, 
2 Ann. Cas. 521, 66 L.R.A. 166; Hackett 
v. Brooksville Graded School Dist. 120 
Ky. 608, 117 Am. St. Rep. 599, 87 S. 
W. 792, 9 Ann. Cas. 36, 69 L.R.A. 592; 
Spiller v. Woburn, 12 Allen, 127; Com. 
ex rel. Wall v. Cooke — (Mass.) —, 
7 Am. L. Reg. 417; Pfeiffer v. Board 
of Education, 118 Mich. 560, 77 N. W. 
250, 42 L.R.A. 536; Nessle v. Hum, 1 
Ohio N. P. 140; Stevenson v. Hanyon, 
7 Pa. Dist. R. 585; Hart v. School Dist. 
2 Lanc. L. Rev. 346; Church v. Bul- 
lock, — Tex. —, 109 S. W. 115, 16 
L.R.A.(N.S.) 860. 

The reading of selections from the 
Bible, the repetition of the Lord’s Prayer, 
and the singing of religious songs, at 
which the children were not required to 
be present, was held not to be objection- 
able, by the supreme court of Iowa. 
Moore v. Monroe, 64 Iowa, 367, 52 Am. 
Rep. 444, 20 N. W. 475. A statute of 
the state provided that “the Bible shall 
not be excluded from any school or in- 
stitution in this state, nor shall any pupil 
be required to read it contrary to the 
wishes of his parent or guardian.” 

Under a constitutional provision that 
“no sectarian instruction shall be allowed 
in any school or institution supported in 
whole or in part by the public funds set 
apart for educational purposes,” exer- 
cises consisting of the reading of the 
King James version of the Bible, the 
singing of songs, religious and sectarian, 
and offering prayer, constitute such re- 
ligious instruction as is prohibited. State 
ex rel. Freeman v. Scheve, 65 Neb. 853, 
91 N. W. 846, 93 N. W. 169, 59 L.R.A. 
927. 





Under a similar constitutional pro- 
vision, the supreme court of Wisconsin 
came to a similar conclusion, and held 
that the adoption of the King James 
version of the Bible or any version in 
the public schools as a text-book, and 
the reading of selections therefrom in 
those schools, is not allowable, although 
the pupils are not required to remain dur- 
ing such reading. State ex rel. Weiss v. 
District Board, 76 Wis. 177, 20 Am. St. 
Rep. 41, 44 N. W. 967, 7 L.R.A. 330. 

The supreme court of Wisconsin states 
that the Bible is to be considered as a 
whole, and it is immaterial that por- 
tions read are not sectarian. In defining 
what is meant by sectarian instruction, 
the court continues that to teach the ex- 
istence of a Supreme Being whom it is a 
duty to adore, obey, and love, is not sec- 
tarian. But instruction becomes sec- 
tarian when it goes further and incul- 
cates doctrine or dogma concerning 
which the religious sects are in conflict. 

The court, after deciding that reading 
from the Bible is instruction, states: 
“The question, therefore, seems to nar- 
row down to this: Is the reading of the 
Bible in the schools—not merely selected 
passages therefrom, but the whole of it 
—sectarian instruction of the pupils? In 
view of the fact already mentioned, that 
the Bible contains numerous doctrinzl 
passages, upon some of which the pecu- 
liar creed of almost every religious sect 
is based, and that such passages may 
reasonably be understood to inculcate the 
doctrines predicated upon them, an af- 
firmative answer to the question seems 
unavoidable. Any pupil of ordinary in- 
telligence who listens to the reading of 
the doctrinal portions of the Bible will 
be more or less instructed thereby in the 
doctrines of the divinity of Jesus Christ, 
the eternal punishment of the wicked, the 
authority of the priesthood, the binding 
force and efficacy of the sacraments, and 
many other conflicting sectarian doc- 
trines.” 

As to the fact that attendance at the 
religious exercises are not compulsory, 
the Illinois court states: “That sugges- 
tion seems to us to concede the position 
of the plaintiffs in error. The exclusion 
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of a pupil from this part of the schoo} 
exercises in which the rest of the schoo} 
joins separates him from his fellows, puts 
him in a class by himself, deprives him 
of his equality with the other pupils, 
subjects him to a religious stigma, and 
places him at a disadvantage in the 
school, which the law never contem- 
plated. All this is because of his re- 
ligious belief. In the instruction or exer- 
cise is such that certain of the pupils 
must be excused from it, because it is 
hostile to their or their parents’ religious 
belief, then such instruction or exercise 
is sectarian, and forbidden by the Con- 
stitution.” 

It has sometimes been stated that only 
parts of the Bible are sectarian, and 
therefore only such parts are within the 
constitutional prohibition. The Illinois 
court disposes of this contention by stat- 
ing: “If any parts are to be selected for 
use as being free from sectarian dif- 
ferences of opinion, who will select 
them? Is it to be left to the teacher? 
The teacher may be religious or irreli- 
gious, Protestant, Catholic, or Jew. To 
leave the selection to the teacher, with 
no test whereby to determine the selec- 
tion, is to allow any part selected to be 
read, and is substantially equivalent to 
permitting all to be read.” 

The Wisconsin court treats the dif- 
ferent versions of the Bible as being im- 
portant in this connection, as does also 
the Illinois court. But the Maine court 
asks: “But if the book is proper, if 
consonant to the soundest principles of 
morality, then is there any translation 
which can be justly deemed adverse to 
those principles.” 

Thus, amidst the clashing of doctrines 
and sectarian controversy, although the 
weight of judicial opinion is to the con- 
trary, the judicial tendency seems to be, 
as shown by the Illinois case, to prohibit 
reading from the Bible even in the ab- 
sence of a constitutional provision direct- 
ly prohibiting sectarian instruction in the 
schools, unless there is some law re- 
quiring or allowing it. 
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Residence Essential to Entitle Child 
to School Privileges 


BY ALMOND G. SHEPARD 


LTHOUGH public schools are 
frequently a heavy burden up- 
on the taxpayers of the dis- 
trict, they are nevertheless 
free to all the children who are 
residents therein. In determining 
the question of residence to entitle 
a child to school privileges, the courts are 
largely influenced by the intention and 
purpose of statutes establishing public 
schools, that all children of the state of 
school age shall not only be free to at- 
tend the public schools, but that it shall 
be their duty to do so. The state is in- 
terested in the education of all the chil- 
dren within its borders. This interest has 
been made so clear by the statutory pro- 
visions making attendance of children at 
the public schools compulsory that the 
courts are not inclined to frustrate this 
most laudable object by making any nice 
distinctions or rules as to the character 
of residence necessary to entitle a child 
living in any district to attend the pub- 
lic schools therein. 


Legal Domicil Need not Be in District. 


The domicil of a child and his legal 


residence may be elsewhere. If the child 
is actually dwelling in the school district 
with some person having his care, and 
he is not instructed elsewhere, he is not 
only entitled to attend the public schools 
of that district, but he will be required to 
do so The decisions sustaining the 
right of a child to attend the public 
schools, although his parents are not resi- 
dents of the district in which the school 
is located, construe the term ‘residence’ 
as used in statutes relating to the privi- 
lege and duty of attending the public 
schools, in its broad sense of ‘habitancy,’ 


1 Yale v. West Middle School Dist. 59 Conn. 
481, 22 Atl. 295, 13 L.R.A. 161. 

2 Board of Education v. Lease, 64 Ill. App. 
60. 
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the act of dwelling or abiding in a place,” 
and hold the test of residence necessary 
to confer school privileges not to be the 
same as the test for taxation or the ex- 
ercise of the right of suffrage And 
hence for school purposes a child may 
have a different residence from that of 
his parents.* 


Motive of Parents as Affecting Question of 
Residence. 


In determining the liability of parents 
for tuition for their children, on the the- 
ory that they are nonresidents of the dis- 
trict, it has been held that a parent going 
temporarily into a district to reside dur- 
ing the school year, for the purpose of 
sending his children to the school of that 
district, is not a bona fide resident there- 
of, and hence not entitled to school privi- 
leges for his children without payment of 
tuition. The purpose of these decisions 
apparently is to protect a school district 
wherein is enjoyed more than ordinary 
school privileges, as, for instance, high 
school privileges, from imposition by the 
removal to such district of parents with 
their children temporarily, for the pur- 
pose of taking advantage of the superior 
facilities of that district without assum- 
ing any of the burden which the superior 
facilities cast upon the taxpayers. This 
doctrine, however, is not carried to the 
extent of holding the fact that the resi- 
dence in the district is temporary to be 
sufficient to disentitle children living with 
their parents to school privileges without 
the payment of tuition by the parents. 
For if the parents remove to and live 
in a school district from other motives 

3 School Dist. v. Pollard, 55 N. H. 503. 

#State ex rel. School Dist. v. Thayer, 74 
Wis. 48, 41 N. W. 1014. 

5 Barnard School Dist. v. Matherly, 84 Mo. 
App. 140, subs. app. 90 Mo. App. 403; State 
ex rel. Vale v. School Dist. 55 Neb. 317, 75 


N. W. 855; Gardner v. Board of Education, 
5 Dak. 259, 38 N. W. 433. 
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than obtaining the privilege of the 
schools for their children, even though 
their staying in the district is not expect- 
ed to be permanent, nevertheless such 
children will not be deprived of the bene- 
fits of school privileges while in the dis- 
trict. Again the question of liability for 
tuition is not determined solely by the in- 
tention of the parents, and they may 
have moved into the district for the sole 
purpose of enjoying the school privileges 
afforded by that district, and yet be en- 
titled to such privileges without the pay- 
ment of tuition therefor, where they ac- 
tually change their legal residence to that 
district.® 

This general doctrine that parents 
moving to a school district temporarily 
for the purpose of obtaining benefits of 
the schools of that district do not become 
residents of the district, so as to be en- 
titled to the school privileges thereof for 
their children without paying for tuition, 
has been denied, and it has been held 
that, under a statute providing that com- 
mon schools shall be free to all persons 
residing in the district, parents living in 
a portion of a rented house in a town 
wherein graded schools are established 
acquire a residence in the town entitling 
their children to free school privileges 
although they retain their residence else- 
where and return at the end of the school 
year, and the father continues to vote 
and is a candidate for office in a locality 
outside of the district.’ 

As shown by this brief review of 
the cases, generally the motive of the 
parents in moving to the school dis- 
trict is material in determining their 
right to school privileges of the district 
for their children, and it is a question of 
fact whether the removal is merely tem- 
porary for the purpose of availing them- 
selves of the school advantages of the 
district, or whether it is of a different 
character.’ 


Where Child Does not Live with Parents. 
As heretofore suggested, by the weight 


of authority the residence of the parents 


6 State ex rel. Mickey v. Selleck, 76 Neb. 
747, 107 N. W. 1022. 

7 Board of Education v. Crill, 73 Misc. 472, 
133 N. Y. Supp. 394. 

8 State ex rel. Biggs v. Penter, 96 Mo. App. 
416, 70 S. W. 375. 


within the school district in which a child 
is actually living is not essential to en- 
title the child to the school privileges of 
that district. Thus, a child is entitled ‘to 
the school privileges where actually a 
resident in the district with the intention 
of remaining permanently, where such in- 
tention is likewise the intention of the 
parents and the people with whom the 
child lives, although the parents reside 
out of the state.® So where, with the 
consent of the parents, a child goes to 
live in the family of another as a mem- 
ber thereof, under an agreement that it 
is to be her home and she is to be cared 
for and provided with school privileges, 
she becomes a bona fide resident of such 
district. A child also gains a residence 
in a school district by going to live with 
a relative under an arrangement by which 
she is to be raised and educated and treat- 
ed in all respects as a child of the rela- 
tive.” But in another jurisdiction a child 
sent to live with a relative during the 
lifetime of the latter was held not to be a 
resident of the district in which such 
relative resided, so as to be entitled to 
the school privileges of the district with- 
out paying tuition therefor, where the 
parents lived in another district. This 
decision, however, is against the weight 
of authority, as well as the spirit and in- 
tent of the statutes providing for free 
schools. While it is true that, where the 
child goes to a district other than that in 
which the parent resides, the intention of 
the parties is material in determining the 
right of the child to school privileges 
without paying tuition therefor, yet, if 
the child removes to a school district for 
the primary purpose of securing a home 
with a particular family, he is entitled 
to the school privileges of the district 
without his parents or anyone in his be- 
half paying the tuition therefor, al- 
though, of course, if it can be shown that 
the primary purpose in going to such dis- 
trict is to obtain the school advantages 
thereof, he is not entitled thereto without 
the payment of tuition, even though, i 


® Yale v. West Middle School Dist. 59 Conn. 
489, 22 Atl. 295, 13 L.R.A. 161. 


10 aos - School Dist. 2 Neb. (Unof.) 
238, 96 N. W. 128. 

11 McNish v. State, 74 Neb. 261, 104 N. 
186, 12 Ann. Cas. 896. 

12 Binde v. Klinge, 30 Mo. App. 285. 
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removing to the district, some other inci- 
dental purpose is also subserved.4* And 
a mere indenture of apprenticeship, for 
the purpose of giving a child the benefit 
of the school privileges in the district 
where the person to whom he is appren- 
ticed resides, will not entitle the child to 
such privileges.’ 

The fact that the parents have sepa- 
rated and the common home is broken 
up, and the parents have removed from 
the district, does not debar the child re- 
maining in the district from school privi- 
teges, where one of the parents provides 
for the child in the district, and it had 
been their home for a considerable period 
of time prior to the breaking up of the 
family. 

And children are entitled to school 
privileges in a district in which they re- 
side with their guardian, under an ar- 
rangement that if the guardian should 
move away from the district during their 
mother’s lifetime, the children are to be 
returned to the parents, but in the event 
of their mother’s death, they are to re- 
main with the guardian permanently, 
where the guardian, during the residence 
of the children with him, has their sole 
custody and the sole control and manage- 
ment of their estate.” 


Orphans and Paupers. 


It has been a somewhat mooted ques- 
tion as to whether paupers or orphans 


18 State ex rel. Smith v. Board of Educa- 
tion, 96 Wis. 95, 71 N. W. 123. 

14School Dist. v. Bragdon, 23 N. H. 507. 

15 Board of Education v. Hobbs, 8 Okla. 
293, 56 Pac. 1052. 

16 Board of Education v. Lease, 64 Ill. App. 


17 Sheldon Poor House Asso. v. Sheldon, 72 
Vt. 126, 47 Atl. 542. 

18 State German Protestant Orphan Asylum 
v. Directors of School Dist. 10 Ohio St. 448. 

19 Com. ex rel. Fry v. Upper Swatara Twp. 
School Dist. 164 Pa. 603, 30 Atl. 507, 26 L.R.A. 
581; Com. ex rel. Paris v. Brookville School 
Dist. (Com. ex rel. Parris v. Balner), 164 Pa. 
607, 30 Atl. 509, 26 L.R.A. 584. 

«2 Hall v. a School Trustees, 24 Ont. 

App. Rep. 476 

People ex rel. Brooklyn Children’s Aid 

Soc. v. Hendrickson, 125 App. Div. 256, 109 
N. Y. Supp. 403, eg without opinion in 
196 N. Y. 551, 90 N. 1163. 

22 Edwards v. Jatt 143 Ind. 84, 42 N. E. 
525; Board of Education v. Hobbs, 8 Okla. 293, 
56 Pac. 1052. 


who are a charge on the state or county 
are entitled to school privileges within 
the district in which they are cared for. 
It has been held that paupers of a school 
age from different towns, who are kept 
in a poor house in another town, in con- 
templation of law, are not residents of 
the town in which the poor farm is lo- 
cated, and hence the latter town is not 
required to furnish them educational 
privileges.” And inmates in a denomi- 
national orphan asylum have been held 
not to be children, wards, or apprentices 
having an actual residence within the dis- 
trict, and hence not entitled to school 
privileges of the district.* And mere 
residence in an institution for the care, 
support, and education of poor, needy 
children, maintained in part by the state, 
does not entitle the inmates to free ad- 
mission to the schools of the district in 
which the institution is located, where 
provision for the education of such chil- 
dren has been made by the state. And 
it has been held that a child living with 
residents of a school district, under a 
boarding-out agreement to clothe, main- 
tain, and educate him, is not within a 
statute entitling to free school privileges 
children whose parents or guardians are 
residents within a school section.” 

A decision more in keeping with the 
present day conception of the interest of 
the public at large and of the state in 
the education of the children within its 
borders is that of the New York court #4 
holding that an orphan of school age liv- 
ing with a family under a boarding-out 
arrangement with an institution having 
the care of such child, by which the care, 
custody, and control of the child is placed 
with such family, is entitled to the school 
privileges of the district in which the 
family resides, although the residence of 
the child is temporary. 


Estoppel of District to Deny Residence. 

A school district may estop itself from 
asserting that a child within its borders 
is not a bona fide resident therein and 
entitled to free school privileges. 
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AY our school buildings be 
legally used for other than 
school purposes, and if so to 
3 what use may they be put? 
\4@ Formerly these questions general- 
ly arose only with respect to 
® district schools located in sparsely 
settled communities where, because of 
the lack of other suitable or convenient 
place, the district school building was 
used for Sunday schools, religious wor- 
ship, political meetings, lyceums, etc., and 
this generally without active opposition. 
In the more thickly populated communi- 
ties, which had their own townhalls and 
churches, there was less need to use the 
school buildings, and so questions as to 
the right to use them arose less often. 

But with the spread of socialistic doc- 
trines and the springing up of -civic cen- 
ters and neighborhood clubs, there has 
come to be a growing demand that our 
city school buildings shall not be locked 
up after the school hours, but that they 
shall be open for the use of the people 
for their profit or pleasure. And so 
questions which formerly bothered the 
directors and trustees of the country 
school have had to, or will have to, be 
faced by those who have the custody or 
control of our city schools. 

It is not intended in this article to go 
into the merits of the contentions, either 
of those who favor or of those who op- 
pose the use of public school buildings 
for other than school purposes, but mere- 
ly to show what has been the decision 
whenever the question has been brought 
into the courts; and in considering these 
decisions it should be borne in mind that 
some of them are based on the construc- 
tion of a statute which does grant the 
use of school buildings for other than 
the school purposes, and do not turn 
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Use of School Buildings for Other 
Than School Purposes 


BY JOSEPH H. BUSH 
Of the Rochester, N. Y., Bar. 


upon the general question of the right to 
use the buildings for such purposes. 

It has been held that the public school 
system is for the instruction of pupils 
who may attend schools, and not for the 
instruction or entertainment of other 
persons.! 

And also that there is no inherent right 
in any citizen or in any religious or polit- 
ical organization to use public school 
buildings for any other purposes than 
those devoted to the public schools.* 

And a Wisconsin case has decided that 
schoolhouse property is not the property 
of the electors in such a sense that they 
may control its use as they would that of 
their own property, and so, although the 
school house is the property of the dis- 
trict, it does not follow that the electors 
may divert it from its original use, as 
there may be others besides the electors, 
such as women taxpayers or nonresident 
taxpayers, whose rights would be affect- 
ed, and who might have reason to com- 
plain if the building be used for other 
than school purposes.’ 

But in Vermont there is a decision 
that, while it would not be lawful for a 
district to make rooms for the mere pur- 
pose of realizing a profit by renting them 
for pay, it would not be unlawful for 
the district to receive pay and profit for 
the use of rooms legitimately made 
for school purposes, when not in use for 
those purposes, and when they may be 
used for other purposes without detri- 
ment to the district with respect to its 
schools.* 


2 Bender v. Streabich, 182 Pa. 251, 37 Atl. 
853. 

2 Baggerly v. Lee, 37 Ind. App. 139, 73 N. 
E. 921 


8 School Dist. No. 8 v. Arnold, 21 Wis. 658. 
4Greenbanks v. Boutwell, 43 Vt. 207. 
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Religious Meetings. 


Probably the most frequent use for 
which school buildings were demanded 
was for religious meetings, and the cases 
which have considered the right to such 
use, and they are surprisingly few in 
number, are in conflict. 

Thus, in Pennsylvania it has been held 
that school directors have no authority to 
use or permit the use of school property 
for religious meetings. 

And in a Missouri case it was decided 
that, though the purpose was a praise- 
worthy one, the directors of a school dis- 
trict have no authority to grant the use 
of a school building for teaching a Sun- 
day school, for the reason that, if the 
precedent be established, it might lead 
to great abuses and disagreeable alter- 
cations between religious denominations, 
which it is the purpose of the common 
school to avoid.® 

On the other hand, it has been said 
that it ought not to be questioned in a 
Christian state that the use of a school- 
house for religious meetings or Sunday 
schools is a proper use.” 

And so it was held that the electors 
of a district have legal authority to per- 
mit the use of their schoolhouses for 
religious worship and Sunday school, 
under a statute ® that conferred authority 
on the electors of a school district when 
legally assembled “to direct the sale or 
other disposition to be made of any 
schoolhouse . that may belong to 
the school district.” ® 

And so, also, as to the right to prohibit 
such use, it has been held that a statute 2 
which provides that the directors of a 
school district shall have the care and 
custody of the schoolhouse and grounds 
and other property belonging to the dis- 
trict, and shall carefully preserve the 
same, preventing waste and damage, au- 
thorized the directors to prohibit the use 
of the schoolhouse for religious meetings, 
when it was shown that the property was 


5 Hysong v. Gallitzin School Dist. 164 Pa. 
629, 44 Am. St. Rep. 632, 30 Atl. 482, 26 L.R.A. 
203; Bender v. Streabich, 182 Pa. 251, 37 Atl. 
853; Spring v. Harmar Twp. 31 Pittsb. L. J. 
N. S. 194. 

6 Dorton v. Hearn, 67 Mo. 301. 

7 Townsend v. Hagan, 35 Iowa, 194. 

8 Section 6, chap. 172, of Laws, 1862. 

® Townsend v. Hagan, supra. 
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being damaged." And it was so held 
though the land had been deeded to 
trustees for the purpose of building 
thereon houses for religious worship, and 
was by such trustees conveyed to the 
school directors for the same purpose, 
and the building in questions was erected 
partly by private subscription made with 
the understanding that it was to be used 
for a schoolhouse and for religious wor- 
ship. . 
And the voters of a school district 
may, by a vote at a meeting properly 
called and held, refuse to permit the use 
of a school building for the purpose of 
holding religious meetings.” 

And even though the district vote to 
permit such use, one taxpayer of a dis- 
trict was held entitled to an injunction 
restraining the use of the district school 
for religious meetings, on the ground that 
he was rendered liable to greater tax for 
the maintenance and repair thereof, and 
this no matter how slight the additional 
cost.% But an Illinois court took the 
view that any individual pecuniary ex- 
pense which might be in this way in- 
volved could be properly disposed of 
under the maxim De minimis non curat 
lex. 

And so, also, any legal voter or tax- 
payer may maintain an action to prevent 
such use, if the trustees exceed their 
authority, even though the trustees had 
a clear right under statute™® to grant 
the use of a school building for religious 
worship upon petition of the majority 
of the legal voters of a school district.*® 

And where the trustees of a school dis- 
trict, under authority of a statute,!” 
granted the use of a school building when 
“unoccupied for common school pur- 
poses,” it was held that an injunction 
could be maintained to prevent a religious 
organization from using such building at 
any time during the school term, inas- 


10 Sandels & H. Dig. (Ark.) § 742. 
11 Boyd v. Mitchell, 69 Ark. 202, 62 S. W. 


R. 

12 Eckhardt v. Darby, 118 Mich. 199, 76 N. 
W. 671. 

18 Scofield v. Eighth School Dist. 27 Conn. 


14 Nichols v. School Directors, 93 Ill. 61, 34 
Am. Rep. 160. 

151 Gavin & H. (Ind.) 571. 

16 Hurd v. Walters, 48 Ind. 148 

17 Burns’s 1901, § 5999. 








much as the schoolhouse was to be con- 
sidered to be occupied for school pur- 
poses from the time a school term opens 
until it closes, including school days, Sat- 
urdays, Sundays, and nights." 

Nor can a schoolhouse under the con- 
trol of the directors be lawfully used for 
religious worship without the consent of 
the directors, though by statute” tem- 
porary use of schoolhouses may be grant- 
ed for religious or other meetings. 


In considering the constitutionality of 
the using of a public school house for 
religious worship, it was said in an IIli- 
nois case that religion and religious wor- 
ship are not so placed under the ban of 
the Constitution that they may not be 
held to become the recipients of any 
incidental benefit whatsoever from the 
public bodies or authorities of the state.” 

And so a statute * which authorizes 
the school directors of a district to grant 
temporary use of school buildings for 
religious worship was held not to be un- 
constitutional as being an appropriation 
of public funds in the aid of any church 
or sectarian purpose.™ 


Nor does the temporary use of a school 
building for religious worship, liable at 
any time to be denied by the electors of 
the district, convert the schoolhouse into 
a building for worship, within the mean- 
ing of the Constitution, and so such tem- 
porary use of the school building is not 
unconstitutional as indirectly compelling 
the taxpayers to be taxed for the build- 
ing or repairing of places of worship.™ 

On the other hand, it has been held 
that the use of a school building for re- 
ligious worship is illegal and may be re- 
strained at the instance of a single elector 
or taxpayer, no matter what his motive, 
whether worthy or unworthy, and even 
though the majority of the taxpayers and 
electors of the district may have voted 
to permit such use;* and this on the 
principle that, inasmuch as taxes may 
not be levied to build a church, taxes may 
eae v. Lee, 37 Ind. App. 139, 73 N. 

19 Revised Stat. (Ill.) 1909, p. 2013. 

20 School District v. Toll, 149 ‘Ill. App. 541. 

21 Nichols v. School Directors, 93 Ill. 61, 34 
Am. Rep. 160. 

22 Illinois Rev. Stat. 1874, p. 958, § 39. 


28 Nichols v. School Directors, supra. 
24 Davis v. Boget, 50 Iowa, 11 
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not be levied to build a schoolhouse and 
then it be leased for a church. Nor is it 
any answer to say that its use for school 
purposes is not interfered with, and that 
the use for the other purposes works lit- 
tle, perhaps no immediately perceptible, 
injury to the building, and results in the 
receipt of immediate pecuniary benefit. 


Use for Private and Select Schools. 


In an early Rhode Island case * it was 
said that our school system, with all the 
intellectual and material means for in- 
struction provided by it, was designed to 
promote public education, and any use 
of the school property tending to this 
end, which does not interfere with the 
regular school, may be permitted by the 
trustees of the school district as within 
the spirit of their trust. 

And so trustees of a school district 
and the district were allowed the right 
to license the use of a district school- 
house for private instruction out of 
school hours in vocal music.” 

And also in a Vermont case it was 
held that, while a school district cannot 
confer any exclusive right to a school- 
house for any definite time upon anyone, 
yet there is nothing inconsistent with the 
rights of the district in its allowing a 
temporary use of the building for a pri- 
vate school which would answer all the 
purposes of a public school, and would 
be open to all the children in the dis- 
trict, and would teach all the branches 
of common school instruction enumerated 
in the statute, and no others.™ 


And this view seems to have had the 
sanction of a later Vermont case ® where 
it was held that a prudential committee 
could not revoke his consent that the 
schoolhouse might be used for a private 
school during the vacation period, such 
consent having been acted upon, nor 
could he allege his want of legal author- 
ity to grant such use. 

But the opposite view was taken by an 
Ohio court, where it was held that the 
leasing of a public school to one for the 


25 Spencer v. Joint School Dist. 15 Kan. 259, 
22 Am. Rep. 268. 


26 Taened Appeal, 6 R. I. 591. 
27 Ibid. 


28 Chaplin v. Hill, 24 Vt. 528. 
29 Russell v. Dodds, 37 Vt. 497. 





258 


purpose of maintaining therein for sev- 
eral weeks a private or select school was 
in violation of a statute * vesting boards 
of education of the district with title to 
property of public schools and could be 
restrained at the instance of a single 
resident taxpayer whose child was denied 
admission, on the ground that, though 
the use was to be educational in charac- 
ter, yet, as the property was acquired and 
maintained by general taxation, for the 
use of public schools, to which the youth 
of the district were entitled to admission, 
it would be a violation of the trust to 
devote it to any educational purpose to 
the benefits of which each youth within 
the district of school age might not of 
right demand admission upon equal terms 
with others in like condition. 


Fraternal Organizations. 


Electors of a school district have no 
authority to grant the use of a school- 
house to a fraternal organization for the 
purpose of holding meetings therein. = 

But in Illinois it was held that, under 


8070 Ohio Laws, 195. 

31 Weir v. Day, 35 Ohio St. 143. The court 
stated that the power of “disposing of prop- 
erty” conferred by the statute was intended 
to and would relate solely to property not 
needed for the use of public schools; whereas 
in Townsend v. Hagan, supra, note 9, the court 
held that a statute conferring authority upon 
electors of a school district “to direct the 
sale or other disposition to be made of any 
schoolhouse” authorized the electors to per- 
mit its use for religious worship. It may be 
stated that the court did not wish to be un- 
derstood by this decision to say that every 
casual or temporary use of school property 
for other than school purposes would be re- 
strained. 

$2 District No. 8 v. Arnold, 21 Wis. 658. 

83 Clause 10, § 1479, as in force in 1909. 

34 Lagow v. Hill, 238 Ill. 428, 87 N. E. 369. 

85 Sugar v. Monroe, 108 La. 677, 32 So. 961, 
59 L.R.A. 723. But in expressing this conclu- 
sion the court did not wish to be understood 
as holding that the city authorities might not 
make such casual and incidental use of the 
building not inconsistent with or prejudicial 
to the main purpose for which it was erected, 
as they might deem advisable. 
oa 86 Bender v. Streabich, 182 Pa. 251, 37 Atl. 

87 Hall’s Appeal, 1853, cited in Barnes’s Ap- 
peal, 6 R. I. 591. 

38 Harmony Twp. v. Osborne, 9 Ind. 458. 

39 Lewis v. Bateman, 26 Utah, 434, 73 Pac. 


40 Rev. Stat. (Utah) 1898, § 1822. 
#1 Lewis v. Bateman, supra. 
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the Illinois school law,™ the district 
school directors have the power to lease 
the assembly room of a district school for 
lodge meetings of fraternal organizations, 
and such use will not be interfered with 
where it is not shown that it disturbs or 
interrupts the schools, or that the build- 
ings or other school property is in any 
way damaged or injured.** 


Theaters, Lyceums, etc. 


Where citizens vote a tax to build a 
schoolhouse, such schoolhouse or any 
part thereof may not be used by the 
municipal authorities having control of 
the building, for the purpose of main- 
taining a theater therein or of giving 
theatrical performances as a_ business, 
though at a time when not used for school 
purposes.* 

And so, also, school directors have no 
authority to permit the use of school 
buildings for holding public lyceums.* 

On the other hand, it has been held 
that the district schoolhouse may be used 
for educational purposes collateral to the 
main purpose, such as the meeting of the 
directors for school business, lectures 


upon literary and scientific subjects, de- 


bating societies for the people or children 
of the school district, etc.” 

And so, township trustees may use a 
schoolhouse for holding elections and for 
all other township purposes, or they m ay 
appropriate part of it for that purpose. 


Dances. 


The use of a public school building for 
public and private dances is unauthorized 
and contrary to public policy, as in effect 
a misappropriation of trust property, 
and is also opposed to the principle that 
the sovereignty cannot tax its citizens for 
private purposes.®® 

And so a statute * which provides that 
the trustees of a school district may per- 
mit a schoolhouse to be used for any 
purposes which will not interfere with 
the seating or other furniture would not 
authorize the trustees to permit a public 
schoolhouse to be used for public or 
private dances which necessitated the 
removal of desks from the rooms.“ 





=. Se oT a Se 






modern law book and its changing forms and 
appeared in the July Case and Comment. ] 












HE lawyer preparing a brief, 
or the judge writing an opin- 
ion, deals with a definite 
question, limited and defined 
by the facts of the individual case 
before him. He need concern 
himself only with those difficul- 
ties and complexities of the subject 
which are presented by those facts. 

The annotator has a much broader 
field. He has to deal with a wide range 
of facts, embracing, so far as they are 
essential, vital, and of differentiating 
value, the facts of all the adjudicated 
cases that fall within the scope of his 
note, and to anticipate, so far as he may, 
new combinations of facts and circum- 
stances that may arise in the user’s prac- 
tice. 

Modern annotation, at least as pre- 
pared for selected cases, is not primarily 
academic, but practical. It should, in- 
deed, comprehend a logical and lucid 
statement of the broad, underlying prin- 
ciples of law governing the subject treat- 
ed. In this respect it will serve the needs 
of the student as well as those of the 
lawyer. It should not, however, be pri- 
marily or chiefly elementary. The treat- 
ment must, of course, be as simple and 
clear as is consistent with the complica- 
tions and complexities of the subject; 
but difficulties and refinements inherent 
in the cases should not, out of tender- 
ness for the superficial reader, be ig- 
nored or glossed over in order to pre- 
sent a result that may be quickly and 
easily grasped. 

The mere grouping or massing of 
cases under broad statements of prin- 
ciples and rules, with but a bare sugges- 
tion of specific applications, contradic- 
tions, limitations, and distinctions, is 
easily accomplished, and sometimes not 
unattractive to the merely academic read- 















































The Annotator’s Problem 


BY GEORGE H. PARMELE 


[ED. NOTE.—This is the third of a noteworthy series of articles by different authors on the evolution of the 
methods to meet the problems of the practitioner. The first article 
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er, but will prove but a feeble aid to the 
lawyer having a practical question to ar- 
gue, or to the judge having such a ques- 
tion to decide. 

The proper preparation of a note re- 
quires a minute and careful examination 
of each of the cases cited therein, and 
generally of many cases which, upon a 
close examination, are found not to be in 
point, and are consequently discarded. 
The annotator must discriminate between 
the facts of the case which are merely 
accidental or incidental, and those which 
are essential and vital ; he must know not 
only the result reached in the case, but 
also the grounds of the decision and the 
principle to which it is referred. The 
collation of cases with reference merely 
to final results, and without careful ex- 
amination of the principles and grounds 
of decision, is fraught with exceeding 
danger to the user. It frequently leads 
to the indiscriminate intermingling, in 
support of a proposition, of cases that 
do support it with those that lend no sup- 
port whatever to it, or are even directly 
opposed to it. Illustrations are legion. 
A convenient one is afforded by the 
question whether the declarations of a 
by-stander who had otherwise no part in 
the transaction are ever admissible as res 
geste. In some treatises cases sustain- 
ing the negative of that proposition are 
mingled indiscriminately with cases that 
merely excluded the declarations of the 
by-stander because they did not in other 
respects meet the requirements of the 
rule as to res geste. 

Not only must the annotator indicate 
the specific applications of general prin- 
ciples, distinctions, limitations, and ex- 
ceptions as they are affirmatively and ex- 
pressly presented in the individual cases 
examined, but he must also, from his 
comparative study, preserve those which 
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are implicit and appear negatively only. 
For example, having observed a certain 
distinction expressly made by one or 
more of the cases, or such a distinction 
having occurred to him independently, 
he must not only trace it through the 
cases which expressly adopt it or reject 
it, but he must examine with reference 
to it all the cases that fall within the 
scope of his note, to ascertain whether 
upon the facts involved they may or may 
not be reconciled with it. At this point 
may be noted the great advantage the an- 
notator, from his comparative study of 
the cases, enjoys over the digester, who 
deals with each case as a unit and with- 
out reference to other cases on the same 
subject. The annotator comes to a case 
with the knowledge, perhaps, that other 
cases have ingrafted certain limitations 
or distinctions upon the general principle 
which the opinion in the case in question 
appears to sustain in its broadest and 
most unqualified form. Examining the 
facts of the case in the light of his study 
of the other cases, he often finds that the 
court was only called upon to sustain the 
principle in its limited and qualified 
form, and that, while not expressly or in 
terms so limited, the case cannot be prop- 
erly regarded as an authority beyond that 
point. 

Having subjected the individual cases 
to a critical analysis and comparison, the 
annotator must proceed by a careful, 
synthetical process to combine the results 
of his study in as clear and homogeneous 
a treatment as possible, exercising great 
care on the one hand to avoid mere repe- 
titions of the same point under slight 
changes of form, and, on the other hand, 
to preserve the real and essential value 
of the cases, either by grouping with 
proper limitations and due regard to 
vital points of difference, or, if neces- 
sary, by separate statements with regard 
to individual cases. The nature of the 


subject, and the extent and character of 
its complexities, must determine the final 
form which the note will assume. 

While the expression of his own views 
and conclusions, drawn from a study of 
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the cases and his own reflection upon 
them, is clearly within the province of 
the annotator, he should never allow the 
strength of his own convictions to deter 
him from developing and presenting the 
full strength of the cases on either side 
of the question. The ultimate aim of 
annotation, as of all legal work, should 
doubtless be the vindication, establish- 
ment, and exemplification of sound and 
just principles and rules of law. But, so 
long at least as the courts are regarded 
as the final arbiters of the law, the anno- 
tator may best contribute to this end by 
so presenting the cases that have dealt 
with his subject as to give every lawyer, 
whatever aspect of the question he may 
have, or whatever his particular state of 
facts may be, every possible chance of 
establishing his contention, which the 
cases, by a careful and searching analy- 
sis and comparison, may be made to yield 
him. 

In the measure in which this is done 
by the annotator, the court, when it 
comes to decide the case, is afforded the 
opportunity of testing its conclusions, 
not merely by the generalizations of oth- 
er courts or text writers, or of the anno- 
tator himself, framed, perhaps, without 
any conscious intention of dealing with 
the essential phase of the question or 
point of view presented in the instant 
case, but by specific and detailed de- 
cisions, in rendering which the courts 
have necessarily dealt with the consider- 
ations peculiar to the particular aspect 
of the question under consideration. In 
the same measure the court is aided in 
formulating its own statement of the law 
with precision and accuracy, and with 
due regard for proper limitations and re- 
strictions imposed by the particular 
question before it, thus making its prop- 
er contribution to a consistent, but care- 
fully discriminating, body of law. 
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LACKSTONE, Commen- 
taries, bk. II. p. 163, speaks 
of the doctrines of estates in 
y—-expectancy as “containing 
some of the nicest and most ab- 
struse learning in the English 
law,” and our courts and text 
writers generally concur in the declara- 
tion of Chief Justice Parker, that 
perhaps no question can arise in 
the course of legal inquiries more 
doubtful in its nature or less re- 
ferable to fixed and general rules and 
principles than whether the words of 
a devise or bequest constitute a vested or 
contingent interest. It is the conviction 
of the writer of the present article, how- 
ever, that much of the nice and abstruse 
learning contained in the doctrines of 
estates in expectancy, as these doctrines 
were accepted by the great commentator 
and as they are generally accepted to- 
day, is factitious rather than substantial, 
—the product of legal scholasticism, not 
of sound reasoning based on actual and 
fundamental principles, and that the diffi- 
culty in referring to “fixed and general 
rules and principles” the question as to 
whether a given remainder is vested or 
contingent is due to the fact that the 
answer to this question involves no 
tules or principles of substantive law 
whatever, but merely matters of evi- 
dence,—the facts in the case; and, fur- 
ther, that this very seeking for rules and 
principles of law where they do not ex- 
ist has been a strong factor in causing 
the general acceptance as such of many 
propositions that are but summaries of 
evidentiary facts, and of others that are 
merely verbal,—but “circles in proof,” so 
far as the determination of the character 
of a given remainder is concerned. 

For purposes of clearness and brevity, 
the discussion in this paper will be chief- 
ly confined to remainders created by will, 
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but it is believed that the principles ap- 
pealed to and the course of reasoning de- 
veloped will apply to all remainders, tes- 
tamentary or otherwise, and whether the 
estate be real or personal.® 

If a will, speaking for the testator at 
the moment of his decease, so distributes 
the property rights relative to a thing 
bequeathed or devised that a designated 
person is then endowed with the rights 
of immediate possession or enjoyment, 
which rights are to terminate on the hap- 
pening or coming to pass of a specified 
event sure to occur, and another desig- 
nated person is, at the same time, en- 
dowed with the remaining property 
rights in the res, a vested remainder is 
said to be created in the latter, the so- 
called remainderman; the rights of the 
former, the hoider of the particular es- 
tate, are, however, none the less vested 
in him, but vested subject to be devested 
by a condition subsequent sure to occur. 

The remainderman may also, by the 
terms of the will, hold a vested estate 
subject to such conditions subsequent as 
may result in the devesting of his rights 
before the particular estate determines, 
as, for example, when the holder of the 
particular estate is empowered by the 
will to use up or otherwise dispose of the 
corpus of the gift for his maintenance; 
hence, the term “vested remainder” does 
not connote certainty of ultimate enjoy- 
ment or possession of the res by the re- 
mainderman. 

A “contingent remainder” is, in fact, 
no remainder, i. e., no property rights, at 
all; the term simply means that the so- 
called remainderman has a chance or pos- 
sibility of acquiring the residuary rights 
in the thing devised or bequeathed when 
the particular estate therein shall deter- 
mine. In other words, the gift is made 


1 Shattuck v. Stedman, 2 Pick. 469. 
224 Am. & Eng. Enc. Law, 2d ed. 437. 
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to the possible beneficiary, subject to a 
condition or to conditions precedent. 


Property rights, ex vt termini, can 
never be in abeyance; if they exist, they 
vest.2* Hence, if a will creates a par- 
ticular estate in the subject-matter of the 
testator’s bequest or devise, the residu- 
ary property rights therein must, if the 
will provides for a contingent remainder 
in the same, vest in the residuary legatees 
or devisees, if any such are created by 
the terms of the will, and if there are 
no residuary legatees or devisees, then 
in the heirs; such beneficiaries in 
either case holding these residuary 
rights subject to a condition sub- 
sequent, this condition subsequent be- 
ing identical with the condition precedent 
to the taking by the potential beneficiary, 
and who have, subject to this condition 
subsequent, the right to convey or other- 
wise dispose of this remainder as fully 
as has the donee of a vested remainder 
specifically designated as such in the will. 
If this analysis is correct, the long-ac- 
cepted rule that the law favors the vest- 
ing of remainders should be stated thus: 
In cases of doubt, the law favors such a 
construction of the will as will vest the 
remainder in the beneficiary specifically 
designated, rather than in the residuary 
devisees, legatees, or heirs. 


It has often been laid down as a funda- 
mental rule that if a gift is present it is 
vested, although the possession or enjoy- 
ment of the res, the subject-matter of the 
gift, by the donee is deferred, while if 
a gift is future, or, as it is often put, “if 
futurity is annexed to the substance of 
the gift,” it is contingent.** “Critically 
examined, this is little more than saying 
that if a gift i is future it is not present,’ 
and, so far as it is appealed to for deter- 


"Ras “All individual rights are and must be of 
persons. They may be rights which concern 
their personal safety and liberty, or they may 
be relative rights, pertaining to them as mem- 
bers of families or political societies, or they 
may be rights to possess, control, and enjoy 
animate or inanimate things. To speak of 
rights of things, though correct enough in the 
sense hereinafter explained, is liable to con- 
vey inexact ideas and therefore to be mislead- 
ing. By rights of persons we are likely to un- 
derstand rights that belong to or are possessed 
by persons, but in this sense there can be no 
rights of things.” Note by Judge Cooley in 
his edition of Blackstone, vol. 1, page 121. 
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mining the character of a given remain- 
der, an obvious petitio principti. Still 
farther, the phrases, “a future gift,” “a 

gift to the substance ie: which futurity i is 
annexed,” and the like are, in themselves, 
utterly meaningless. “A future right,” 
“a future gift,” or “a gift in futuro,” is 
as unthinkable as a “future to-day,” 
while the expression, “a gift to the sub- 
stance of which futurity is attached,” is, 
if not entirely meaningless, far too vague 
to be of service in any process of reason- 
ing where exactness is the first requisite. 

Vested remainders, then, are present 
and existing property rights, of which 
the owner may or may not be devested 
by conditions subsequent, if such condi- 
tions are attached to the gift by the terms 
of the will or inhere in the nature of the 
res; hence the rule that certainty of fu- 
ture possession or enjoyment of the res 
by the remainderman (or his heirs or as- 
signs,) is not a test of such remainders. 
Contingent remainders are mere possibil- 
ities whose realization by the potential 
beneficiary as property rights may be de- 
feated by the nonoccurrence of specified 
conditions precedent. 

Fearne’s oft-quoted dictum, that “the 
distinguishing characteristic of a vested 
remainder is a present capacity to take 
effect in possession if the possession be- 
come vacant,” * is an example of error re- 
sulting from an attempt to formulate a 
secondary legal rule inductively, instead 
of deriving it as a corollary from funda- 
mental principles. 

In the first place, this so-called rule 
or criterion laid down by Fearne, even 
assuming it to be valid, as it is not, is in 
its application nothing more than a mere 
petitio principit, an appeal to the defini- 
tion of a term to ascertain the existence 
or nonexistence of the fact denoted by 
it. In the second place, while “a present 
capacity to take effect in possession if 
the possession become vacant” is fre- 
quently a quality of vested remainders, 
it is by no means universally so, is not 


2b Van Wyck v. Bloodgood, 1 Bradf. 154; 
Scofield v. Olcott, 120 Ill. 362, 11 N. E. 351; 
Warner v. Durant, 76 N. Y. 133; Colt v. Hub- 
bard, 33 Conn. 281; Goebel v. Welt, Bg 
Y. 405, 10 Am. St. Rep. 464, 21 N . 388; 
Snow v. Snow, 49 Me. 159. 

3 Smith v. Edwards, 88 N. Y. 103. 
Fearne, Contingent Remainders, 216. 














“a distinguishing characteristic ;” for ex- 
ample, A devises to B for life with re- 
mainder over to C if C survives B; un- 
der such conditions, C clearly has but a 
contingent remainder in the devise, but 
so long as he lives has “a present capacity 
to take effect in possession” on the de- 
cease of B, the remainder on the decease 
of A being vested in his residuary devi- 
sees or heirs, subject to be devested in 
the event of C surviving B. 

The writer of the article on “Rever- 
sions and Remainders” in volume 18 Am. 
& Eng. Enc. Law, 2d ed., in a criticism 
of this rule laid down by Fearne, says: 
“The true criterion of a vested remain- 
der is the existence in an ascertained per- 
son of a fixed right of future enjoyment 
of the estate limited in remainder, which 
right will take effect in possession imme- 
diately on the determination of the 
particular estate, irrespective of any col- 
lateral event, provided the estate in re- 
mainder does not determine before the 
precedent estate.” 5 

This statement, to be exact, should be 
qualified by inserting after the words, “in 
an ascertained person,” the words, “his 
heirs or assigns,” but even thus quali- 
fied, this “true criterion of a vested re- 
mainder” is nothing more than a mere 
“begging of the question,” a fallacy often 
to be met with in discussions on this sub- 
ject, for this “fixed right in an ascer- 
tained person, his heirs, or assigns” is a 
vested remainder, not a test or criterion 
of one. 

When a question arises as to the na- 
ture of a given remainder, definitions of 
the terms involved may be useful or even 
necessary in order that the character of 
the problem be clearly understood; but 
this question cannot be answered by an 
appeal to these definitions ; whether such 
remainder is vested or contingent de- 
pends wholly on the conditions of its cre- 
ation,—on the intentions of the testator 
as expressed in his will and realized as 
his acts at the time of his decease; and 
it is obvious that in order to ascertain 
these intentions, hence to determine these 
acts, recourse must be had to matters of 
evidence,—that is, to the provisions of 
the will and such extrinsic evidence as 
may serve to clear up any doubt or un- 
518 Am. & Eng. Enc. Law, 2d ed. 389. 
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certainty therein, and not to any princi- 
ples, rules, or criteria of substantive law. 

In this connection it may not be amiss 
to consider some of the other important 
and generally accepted rules pertaining to 
remainders, commonly regarded as of 
substantive law, but being in reality noth- 
ing more than summaries of evidential 
facts. 


The so-called rule that “a future gift,” 
or “a gift in futuro,” is contingent, and 
other like propositions, are, as has been 
pointed out, verbal if not meaningless, 
and the seemingly related, but in reality 
entirely distinct, rule that “where there 
are no words importing a gift other than 
a direction to the executors or trustees to 
divide or pay at a future time, the leg- 
acy is contingent,” ® simply means that 
when the testator uses in his will the ex- 
pressions, “shall pay,’ “shall divide,” 
“shall distribute,” and the like, in ref- 
erence to the disposition of the res at the 
termination of a particular estate, such 
expressions are prima facie evidence that 
he intended a contingent remainder; 
likewise, words or expressions indicating 
the intention that the gift in remainder 
shall take effect at his decease are 
prima facie evidence that the remainder 
is vested. 

The rule (of evidence) that, “in the 
absence of a contrary intent, a remainder 
limited to a class vests in such members 
of the class as are in esse at the death of 
the testator, subject to open and let in 
any that may be born before the deter- 
mination of the particular estate,” 7 does 
not seem to the writer of the present ar- 
ticle well founded in reason; for the very 
use of a class name, a connotative term, 
evidences the intention of the testator to 
make the possession of the attributes 
connoted a guide or criterion by which 
the trustees or executors of the estate 
limited in remainder are, on the expira- 
tion of the particular estate, to ascertain 
the beneficiaries, while had individual or 
denotative terms been used in this con- 
nection, the testator himself would have 
definitely determined these beneficiaries. 
Still farther, if to the qualification, “sub- 


630 Am. & Eng. Enc. Law, 2d ed. 771, and 
many cases cited. 

724 Am. & Eng. Enc. Law, 2d ed. 382; 4 
Kent, Com. 203; Tiffany, Real Prop, § 142. 
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ject to open and let in any that may be 
born before the determination of the par- 
ticular estate,” which we may expand by 
adding, “or might otherwise become 
members of the class, before such de- 
termination,” we add the further qualifi- 
cation of a similar nature and justified by 
a similar course of reasoning, “or who 
shall not die or otherwise cease to be a 
member of the class before such determi- 
nation,” the circle is complete, and, in- 
stead of a vested remainder, we have 
remainders to the different members of 
the class contingent on their respective- 
ly surviving the particular estate. The 
supreme judicial court of Maine in 
Webber v. Jones? while not specific- 
ally declaring a gift of a remain- 
der to a class to be contingent, clearly 
adopts this doctrine in the following 
words: “The rule is that where the 
legacy is given to a class of individuals, 
not by a designatio personarum, but in 
general terms, as to the grandchildren of 
A, and no period is fixed for the distri- 
bution of the legacy, it is to be consid- 
ered as due at the death of the testator, 
and none but children who were born or 


begotten previous to that time can share 


the legacy. But when there is, by the 
will, a postponement of the division of 
the legacy until a period subsequent to 
the testator’s death, everyone who an- 
swers the description so as to come with- 
in that class at the time fixed for division 
is entitled to share, although not in esse, 
at the death of the testator. And per- 
sons living at the death of the testator, 
but afterwards deceased before the time 
of distribution, are not entitled to share. 
The class takes in all who answer the de- 
scription at the time fixed for the dis- 
tribution, and no others.” 

If the proposition that all property 
rights are, in their very nature, vested 
rights, is a sound one, and if the fore- 
going analysis based on this proposition 
be correct, the endless subtleties and re- 
finements in the matter of “estates in ex- 
pectancy,” which we have inherited from 
the legal scholasticism of the early Eng- 
lish courts and lawyers, may well be laid 
on the shelf with the outworn intricacies 


8 Webber v. Jones, 94 Me. 434, 47 Atl. 903. 


See also Storrs v. Burgess, 101 Me. 26, 62 Atl. 
730. 
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of special pleadings. Executory inter- 
ests, shifting use, springing use, et id 
omne genus, are from this standpoint 
either contingent remainders, that is, es- 
tates granted subject to conditions prece- 
dent, or vested remainders,—estates actu- 
ally vested, either finally or subject to 
conditions subsequent. 

A brief discussion of some of the prin- 
ciples and rules in this branch of the law 
as they were laid down by Blackstone 
may serve to illustrate and enforce the 
preceding discussion. 

“Contingent remainders, if they 
amount to a freehold, cannot be limited 
on an estate for years, or any other es- 
tate less than a freehold. Thus, if land 
be granted to A for ten years, with a re- 
mainder in fee to the right heirs of B, 
this remainder is void, but if granted to 
A for life, with like remainder, it is good. 
For, unless the freehold passes out of 
the grantor at the time when the remain- 
der is created, such freehold remainder 
is void; it cannot pass out of him with- 
out vesting somewhere; and in the case 
of a contingent remainder it must vest 
in the particular tenant, else it can vest 
nowhere; unless, therefore, the estate of 
the particular tenant be of a freehold 
nature, the freehold cannot vest in him, 
and consequently the remainder is 
void.” ® 

The fallacy in this reasoning, at least 
from the standpoint of present condi- 
tions, lies in the assumption that when a 
contingent remainder that may at some 
time be realized as a freehold is created, 
if the freehold does not vest in the hold- 
er of the particular estate it vests no- 
where, whereas, it may and does vest, 
subject to be devested by a condition sub- 
sequent, either in the residuary devisees 
or legatees, or heirs of the testator, if 
the remainder is created by a will, or in 
the grantor as a reversioner, if it is cre- 
ated by a deed. 

Aside from the demand of the feudal 
law, that the owner of the freehold must 
be specifically ascertained (by the instru- 
ment creating the “estate in expectancy” ) 
in order that the lord of the fee may 
clearly know to whom to look for serv- 
ices due, a demand that does not exist in 
the jurisprudence of a country where the 


92 Bl. Com. 171. 











tenure of land is essentially allodial, there 
is-no reason why the half truth, that the 
freehold when it passes out of the grant- 
or must vest somewhere, should not, as 
a basis for legal deductions, merge into 
the whole truth, that all property rights 
must vest somewhere, and this whole 
truth necessarily negatives the reasoning 
and conclusions of Blackstone above set 
forth. 

The writer of the article referred to in 
this discussion, while accepting the an- 
cient doctrine just discussed as good law, 
and citing in its support many authorities, 
including Smith, Executory Interests, §§ 
761, 762, 764, seems, nevertheless, to feel 
that it involves doubts and difficulties, 
for he sums up the matter as follows: 
“Therefore, a contingent remainder is 
void ab initio as a remainder if it is pre- 
ceded only by a term of years, or by a 
particular estate which by the very words 
of its original limitation cannot endure 
until the remainder vests, though in ei- 
ther case it may be good as an executory 
devise.” 1° 

Applying the fundamental and obvious 
principle that property rights must, if 
they exist, vest in someone, to “the rules 
that are laid down by law to be observed 
in the creation of remainders,” ™ as these 
rules are given by Blackstone and still 
applied by our courts, we shall see that 
many of the anomalies and difficul- 
ties in this branch of our jurisprudence 
are the results of feudal doctrines that 
have long since ceased to exist. 

Rule “1. And, first, there must neces- 
sarily be some particular estate prece- 
dent to the estate in remainder.” 

This rule is fundamentally erroneous 
in that a vested remainder is unquestion- 
ably an estate in presenti, hence is not 
preceded by the particular estate, but, so 
long as the particular estate endures, con- 
temporaneous with it, while a contingent 
remainder, the possibility of an estate, is 
also created at the same time and exists 
side by side with the particular estate; 
in either case, when the particular es- 
tate comes to an end, the estate in re- 
mainder, as such, terminates with it. 
What the great commentator had in mind 
in stating this rule was, perhaps, that 
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there must be “some particular estate 
precedent” to the enjoyment in posses- 
sion of the estate in remainder; this, 
however, aside from being a purely ver- 
bal proposition, by no means justifies the 
conclusion drawn by him from this “first 
rule,” and concurred in by text writers 
and courts generally, “and hence it is 
generally true that if the particular es- 
tate is void in its creation, or by any 
means is defeated afterwards, the re- 
mainder thereby shall be defeated also;” 
for such particular estate, although be- 
ing void as to the intended beneficiary, 
or being defeated subsequent to its cre- 
ation may vest and logically does vest in 
the residuary devisees, legatees, or heirs 
of the testator, as heretofore pointed out. 

“2. A second rule to be observed is 
this,—that the remainder must commence 
to pass out of the grantor at the time 
of the creation of the particular estate.” 

A vested remainder must, from the 
very fact that it is vested, not only “com- 
mence to pass,” but must completely pass 
out of the grantor wheri the particular 
estate is created, and that a contingent 
remainder, a chance or a possibility of ac- 
quiring an estate, commences to pass or 
passes out of the grantor at “the cre- 
ation of the particular estate,” is a sup- 
position that not even the discarded doc- 
trine of the necessity of livery of seisin 
to create a freehold can make anything 
less than illogical and absurd. The in- 
applicability of this “second rule to ac- 
tual conditions, as well as its utter lack 
of meaning, is obvious when it is con- 
sidered from the standpoint of remain- 
ders created by will. 


“3. A third rule respecting remainders 
is this, that the remainder must vest in 
the grantee during the continuance of the 
particular estate, or eo instanti that it de- 
termines. As, if A be tenant for life, re- 
mainder to B in tail: here B’s remainder 
is vested in him, at the creation of the 
particular estate to A for life: or if A 
and B be tenants for their joint lives, re- 
mainder to the survivor in fee, the re- 
mainder is vested in neither, yet on the 
death of either of them, the remainder 
instantly vests in the survivor; where- 
fore both these are good remainders. 
But, if an estate be limited to A for life, 
remainder to the eldest son of B in tail, 
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and A dies before B has any son, here 
the remainder will be void, for it did not 
vest in anyone during the continuance or 
at the determination of the particular es- 
tate; and even supposing that B should 
afterwards have a son, he shall not take 
by this remainder; for as it did not vest 
at or before the end of the particular es- 
tate, it never can vest at all, but is gone 
forever. And this depends on the prin- 
ciple before laid down, that the prece- 
dent particular estate and the remainder 
are one estate in law; they must there- 
fore subsist and be in esse at the same 
time, either during the continuance of 
the first estate, or at the very instant that 
it determines, so that no other estate can 
possibly come between them. For there 
can be no particular estate between the 
particular estate and the remainder sup- 
ported thereby: the thing supported must 
fall to the ground, if once its support be 
severed from it.” 

In the following paragraph, Blackstone 
declares that “it is upon these rules, and 
principally the ‘last, that the doctrine of 
contingent remainders depends.” To the 
writer of the present article, however, it 
seems that to the continuation of the doc- 
trines set forth in these rules as a part of 
our modern jurisprudence, the confusion 
and difficulties in the matter of remain- 
ders, vested and contingent, is chiefly 
due. 

Subject to the qualification that a vest- 
ed estate, whether the holder thereof was 
endowed with all or only a part of the 
property rights relative to the res, is lia- 
ble to be devested by conditions subse- 
quent attached to the gift or grant made 
to him, the proposition that a vested re- 
mainder must vest in the grantee during 
the continuance of t’:< particular estate is 
a purely verbal one, for if it did not 
vest, it would not be a vested remainder. 

The rule that a contingent remainder 
vests eo imstanti that the particular es- 
tate determines is but the result of the 
demand, long since defunct with the con- 
ditions that created it, that there should 
be some person directly and specifically 
known who could be held to discharge 
the feudal duties pertaining to the estate. 

Deducting the property rights involved 
in the particular estate from all the prop- 
erty rights relative to the res. and the re- 
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siduary property rights, of which the con- 
tingent remainder, in its very nature, can 
form no part, are the estate in remain- 
der ; and these residuary property rights, 
that is, the estate in remainder, must vest 
in the residuary devisees, legatees, or 
heirs of the testator, in case the contin- 
gent remainder is created by will, or in 
the grantor or his successors as a matter 
of reversion if it is created by deed, sub- 
ject, as before pointed out, to be devested 
by a condition subsequent which, as to 
the event itself, is the condition prece- 
dent to the vesting of the contingent es- 
tate. 

The rule that the contingent estate 
must vest eo instanti that the particular 
estate determines, and the final proposi- 
tion in Blackstone’s “third rule,” “for 
there can be no particular estate between 
the particular estate and the remainder 
supported thereby,” are but two state- 
ments of the same thing; and the con- 
clusion therefrom, that “thing supported 
must fall to the ground if once its sup- 
port is withdrawn,” is but a summary 
statement of the rule as to destruction 
of contingent estates that is to-day a part 
of our law where it has not been abol- 
ished by statute. 

The answer to the proposition that 
“there can be no particular estate be- 
tween the particular estate and the re- 
mainder supported thereby” is, of course, 
that the contingent remainder is not “sup- 
ported” by the particular estate, but by 
the vested remainder created at the same 
time that the particular estate was cre- 
ated; in other words, when the contin- 
gent remainder is realized as actual 
property rights, the owner of these rights 
holds them through (per) the owner or 
owners of the residuary property rights 
(the remainder) in the res after the par- 
ticular estate had been deducted, and only 
after (post) the owner of the particular 
estate. 

Upon this idea of the necessary con- 
tinuity of the particular estate and the 
contingent remainder when the latter is 
realized as actual property rights is based 
the common-law rule as to the destruc- 
tion of contingent remainders, which per- 
mits the holder of the particular estate, 
even by his tortious acts, to defeat the 
intentions of his benefactor and to de- 
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prive a third person, not indeed of vest- 
ed rights, but of a real and substantial 
right to have property rights vest in him 
on the happening of a certain contin- 
gency. 

Applying the principle, above suggest- 
ed, that when a contingent remainder is 
created, a vested remainder as well as a 
particular estate comes into existence, to 
this rule as to the destruction of contin- 
gent remainders, and the reasons there- 
for as they are stated in the article on 
“Remainders and Reversions,” hereto- 
fore referred to, and the error of this 
tule becomes apparent without farther 
discussion. 

“At common law contingent remain- 
ders, except where the legal estate is 
vested in trustees or mortgagees, will fail 
or be destroyed in any case where the 
particular estate determines before the 
remainder is ready to vest in interest, be- 
cause it is an absolute requisite that a 
contingent remainder must vest in inter- 
est during the particular estate or eo in- 
stanti that it determines, and it is imma- 
terial 
remainder was limited by way of use or 
devise or by way of conveyance at com- 
mon law. Some acts of the tenant operate 
immediately to determine or destroy the 
particular estate, and thereby ipso facto 
destroy the remainder. Other acts of the 
tenant of the particular estate amount to 
a forfeiture; but an entry by the person 
prejudiced by such an act is necessary 
to determine the estate, and therefore 
until an entry by the person entitled to 
take advantage of the forfeiture, the par- 
ticular estate continues to subsist and to 
support the contingent remainder depend- 
ent on it.” #@ 

Recurring to the illustrations of the 
nature of contingent remainders in the 
last citation from Blackstone: If dur- 
ing the joint lives of A and B, the re- 
mainder vests in neither, it must vest in 
the residuary devisees, legatees, or heirs 
of the testator, if the contingent remain- 
der was created by will, or in the grantor 
or his successors, if it was created by 
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deed ; hence, in the event of A and B dy- 
ing at the same time the complete estate 
in the res must rest where the remainder 
vested; or if A and B die under such 
circumstances as might render it exceed- 
ingly difficult, if not impossible, to de- 
termine which survived the other, the 
complete estate must rest where the re- 
mainder vested, there to remain until 
some party claiming under either can es- 
tablish the fact that the one under whom 
he claims survived the other. These con- 
clusions become even more apparent by 
supposing that a trustee holds the estate 
for the use of A and B during their joint 
lives, with remainder over to the sur- 
vivor. 

Again, in the illustration following the 
one just discussed, the reasoning is that 
“here the remainder will be void, for it 
did not vest in anyone during the con- 
tinuance or at the determination of the 
particular estate,” but, as hereinbefore 
pointed out, such remainder did vest, and 
there is no reason, unless one can be 
found in the provisions of the instru- 
ment creating the contingent remainder, 
why, in a case like that suggested, a son 
of B, born after the decease of the tes- 
tator, may not have a contingent remain- 
der and come into possession or enjoy- 
ment of the res on the decease of A. 

The farther declaration of Blackstone, 
—‘and this depends upon the principle 
before laid down that the particular es- 
tate and the remainder are one estate in 
the eyes of the law,”—while a truism so 
far as a vested remainder is concerned, is, 
as applied to a contingent remainder, and 
this is what the commentator had in 
mind, entirely erroneous, if by the term, 
“one estate in the eyes of the law” is 
meant the sum total of the property 
rights relative to the res; for a contin- 
gent remainder, a chance or possibility of 
acquiring property rights, is no part of 
the estate, this being made up of the 
property rights relative to the res and the 
residuary rights vested as above set forth. 
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In this day of our entrance as a world power in a twentieth-century ethical era, educational efficiency and expansion 
must be our saving salt at home and abroad.—Dr. George Edwin MacLean. 
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Compliance with Compulsory 
Education Statute. 


THAT attempted instruction at home 

does not, unless a regular school is 
maintained there, comply with a statute 
requiring parents or guardians to send 
their children to public or private schools, 
was held in the Washington case of 
State v. Counort, 69 Wash. 361, 124 Pac. 
910, 41 L.R.A.(N.S.) 95. 

“Such a requirement,” says the court, 
“means more than home instruction. It 
means the same character of school as 
a public school, a regular organized and 





existing institution, making a business of 
instructing children of school age in the 
required studies, and for the full time 
required by the laws of this state. The 
only difference between the two schools 
is the nature of the institution. One is 
a public institution, organized and main- 
tained as one of the institutions of the 
state. The other is a private institu- 
tion, organized and maintained by pri- 
vate individuals or corporations. There 
may be a difference in institution and 
government, but the purpose and end 
of both public and private schools must 
be the same,—the education of children 
of school age. The parent who teaches 
his children at home, whatever be his 
reason for desiring to do so, does not 
maintain such a school. Undoubtedly, 
a private school may be maintained in a 
private home in which the children of 
the instructor may be pupils. This pro- 
vision of the law is not to be determined 
by the place where the school is main- 
tained, nor the individuality or number 
of the pupils who attend it. It is to be 
determined by the purpose, intent, and 
character of the endeavor. The evidence 
of the state was to the effect that appel- 
lant maintained no school at his home; 
that his two little girls could be seen 
playing about the house at all times dur- 
ing the ordinary school hours. No effort 
was made to refute this testimony. Ap- 
pellant seemed to be impressed with the 
belief that, if he was a competent and 
qualified teacher and gave instruction to 
his children at his home, he maintained 
a private school within the meaning of 
the law. Such is not a compliance with 
the law.” 

The question as to what instruction 
constitutes compliance with compulsory 
education statutes has been considered in 
three other cases. 

Under a provision that the statute shall 
not apply to children who are instructed 
for a like period of time by a “legally 
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qualified governess or private teacher in 
the family,” it is held in Com. v. Mc- 
Cullough, 28 Pa. Co. Ct. 177, not neces- 
sary that such teacher should be the 
holder of a teachers’ certificate issued 
by the school authorities, as is required 
of those teaching in the public schools. 

So, a parent who sends his child to the 
home of a competent school teacher, to 
receive instruction in the same branches 
and for the same period as given in the 
public schools, is held in State v. Peter- 
man, 32 Ind. App. 665, 70 N. E. 550, 
to comply with the law requiring at- 
tendance at a public, private, or parochial 
school, though such teacher is not the 
holder of a teacher’s license and does not 
desire to receive or attempt to get other 
pupils. The court remarked: “The re- 
sult to be obtained, and not the means 
or manner of obtaining it, was the goal 
which the lawmakers were attempting to 
reach. The law was made for the parent 
who does not educate his child, and not 
for the parent who employs a teacher 
and pays him out of his private purse, 
and so places within the reach of the 
child the opportunity and means of ac- 
quiring an education equal to that ob- 
tainable in the public schools of the 
state.” 

Under a statutory provision excepting 
from its operation children who have 
attended for a like period of time a 
private day school approved by the school 
committee of the district, and children 
who have been “otherwise instructed for 
a like period of time in the branches of 
learning required by law to be taught in 
the public schools,” evidence is held ad- 
missible in Com. v. Roberts, 159 Mass. 
372, 34 N. E. 402, on the trial of a 
prosecution for a violation of the stat- 
ute, that defendant’s child had received 
instruction in the branches of learning 
required by law, in a private day school 
not approved by the school committee, 
and that application to approve said pri- 
vate day school had been made to the 
school committee and refused. It was 
considered by the court that, “if the 
person having a child under his control, 
instead of sending him to a public school 
or to a private day school approved by 
the school committee, prefers to have him 
instructed otherwise, it will be incum- 
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bent on him to show that the child has 
been instructed for the specified period 
in the required branches of learning, un- 
less the child has already acquired them. 
This permits instruction in those 
branches in schools or academies situated 
in the same city or town or elsewhere, or 
instruction by a private tutor or gover- 
ness, or by the parents themselves, pro- 
vided it is given in good faith and is 
sufficient in extent.” 


The Country School Teacher. 


WE take pleasure in calling the at- 
tention of our readers to the fol- 
lowing deserved tribute to our coun- 
try school teachers, which has been paid 
to them by Prof. C. W. Stiles, of the 
United States Public Health Service, 
who says: 

If a county superintendent of educa- 
tion gives an address before a state 
convention, he does not seem to feel that 
he has done his full duty (judging from 
a number of meetings that it has been 
my privilege to attend within the last 
few. years) unless he says something 
about the inefficiencies of the country 
school teachers, the few years during 
which they remain in the work, and the 
fact that many of them teach simply 
in order to earn money for their wed- 
ding trousseau. 

While I would not for a moment pre- 
sume to be capable of debating with the 
gentlemen in question, it is difficult to 
escape the impression that theirs is not 
the only point of view in the premises. 
Many years of field work in the rural 
districts have given me an opportunity 
to see a great many rural schools and 
their teachers, and as a practical sani- 
tarian I take the liberty of presenting 
for consideration a side of the problem 
which I have not yet heard county su- 
perintendents emphasize in their conven- 
tion addresses. 

First of all, the point so often made, 
that these young women teach but a few 
years and then marry, might well be 
interpreted as meaning that they are of 
such a high standard that they are in 
great demand as wives,—an interpreta- 
tion which should be heartily indorsed. 

Certain it is that the average young 
woman has few inducements offered to 
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her to remain a teacher in the many 
country schools I have seen. As a rule, 
she leaves a home which is superior to 
the homes of the parents of her pupils, 
in which she is forced to board if she 
lives in the community where she teaches. 
She is paid a miserable salary as reward 
for exposing herself five days a week 
to indecent and insanitary conditions sur- 
rounding the school, which jeopardize 
and occasionally end either her health or 
her life. She is blamed by her patrons 
for not giving a better education than 
she succeeds in giving to unhealthy chil- 
dren who on an average are not physical- 
ly or mentally capable of digesting the 
education she does give to them. She 
has little or no sympathy from her school 
board in regard to the difficulties that 
she faces. If she suggests improvements 
in the sanitary surroundings, her sug- 
gestions usually fall upon deaf ears. 
She is superior in education, refinement, 
culture, and in nearly every other re- 
spect, to the majority of parents in the 
community in which she teaches. She 
lives a life of self-sacrifice, too often 
combined with indigestion and pimples, 
because of the class of food she is forced 
to eat. If she sends home from school 
a pupil who has the itch or in whom she 
suspects some contagious disease, she is 
blamed for her officiousness ; if she con- 
tracts the disease herself, she furnishes 
a substitute at her own expense. 

But she is the greatest civilizing in- 
fluence to-day in our rural districts, and 
is deserving of much more sympathy and 
support, and of much less criticism, than 
she is receiving. 

Without denying that a more peda- 
gogically trained class of teachers might 
by obtained if they were paid better 
salaries, I venture to suggest to their 
critics that they will probably be able to 
retain their young women a year or two 
longer if they improve the present in- 
decent and insanitary conditions under 
which these young women have to work 
to a point where the girls can teach with- 
out endangering their health and lives; 
and these teachers will certainly have 
better success in their pedagogic efforts 
if the sanitary conditions surrounding the 
schools are improved to a point where 
the country school will not form—what 
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it is to-day—the great disease-spreading 
center for rural and semirural communi- 
ties. 

All honor to our country school teach- 
ers, who are to-day the greatest factors 
for good in our rural districts. 


Vocational Counselors. 


HAT is a vocational counselor? 

This question is answered by 
Meyer Bloomfield and Laura F. Went- 
worth in The Survey. They say: 

What is a vocational counselor? There 
are over a hundred of them in the pub- 
lic schools of Boston. They are regular 
teachers, designated by the school prin- 
cipals to advise and co-operate with boys 
and girls leaving school for work. 

Two years ago an agreement between 
the Boston school committee and the 
vocation bureau called for their appoint- 
ment, and they have been meeting twice 
a month ever since to discuss the edu- 
cational opportunities of the city, the 
vocational problems of the children, and 
to confer with employers and others in- 
terested. Let us see just how their in- 
fluence is made to count in the lives of 
children. 

Vocational guidance in a school in- 
volves three definite objects: 

Guiding the child while in the school. 

Guiding the child after leaving school. 

Following up the child, 4. e., ascertain- 
ing what becomes of him after he goes 
into work. 

In the first place, the ordinary high 
or vocational school offers a choice of 
several lines of work, and it is highly 
advisable to have the child make a wise 
choice as to the line he is to pursue. 
The best way is to have a general course 
offered at the beginning, during the pur- 
suit of which the vocational counselor 
studies the child and confers with the 
parents as to the child’s natural ability, 
etc. 

Again, it is the duty of the vocational 
counselor to see that the graduates of 
the school are given the most auspicious 
start on life’s journey. This may imply 
definitely organized placement work, or 
it may mean simply making recommenda- 
tions. If the work of placement is 
definitely organized, it should be done 
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on a broad social basis, for it may mean 
finding a position for one girl in a mil- 
linery establishment and guiding another 
into a higher institution of learning. 
The third line of work for the voca- 
tional counselor in a vocational school is 
that of “following up.” This is the only 
way of ascertaining whether schools are 
fitting the children for those walks of 
life for which they are attempting to 
train them. If the school is doing this 
satisfactorily we want to know it, and 
if it is not doing it we ought to know it. 


Indoor Tropics. 


A MEDICAL inspector of the Phila- 

delphia public schools, with the co- 
operation of teachers and parents, re- 
cently made an experiment to determine 
the value of cold fresh air in school- 
rooms, which was reported in the Ameri- 
can Journal of Public Health. He opened 
the windows at top and bottom, and 
kept them open throughout the winter. 
The room was shut off from the heating 
plant of the building, except on the oc- 
casional days when the temperature fell 
below 45 degrees; but the children, of 
course, wore extra wraps and had fre- 
quent drills and exercise. 

Week by week during the fall and 
winter and spring this physician weighed 
and examined the pupils, watched their 
study and their play, and compared their 
progress in health and scholarship with 
that of pupils in another room of the 
same building. In the other room the 
pupils were of the same grade, and of 
about the same number, but the room was 
heated and ventilated according to the 
usual methods. The pupils in both rooms 
were normal, healthy children from the 
same kind of homes, so that the test was 
as fair, accurate, and searching as possi- 
ble. 
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At the end the inspector found that 
the pupils in the open-window room had 
gained in weight on an average more 
than twice as niuch as these in the warm- 
air room. The pupils in the open room 
kept wholly free from colds, and were 
much more regular in attendance than 
the others. They were also more alert, 
free from daydreaming, quicker to learn, 
needed less review work, and were bet- 
ter behaved. In health and happiness, 
in development both of mind and body, 
the children of the room with open win- 
dows had a clear advantage over the 
others. 

“The temperature of schools and other 
public and private places of sojourn 
should never be allowed to rise above 
70 degrees Fahrenheit,” states Dr. J. 
M. Eager, of the United States Public 
Health Service. “A temperature higher 
than 70 in a schoolroom is worse than 
illiteracy. What sensible person would 
think of sending children to the tropics 
for their schooling? Many parents in- 
advertently do so. Schoolrooms are 
often kept at 80 degrees, and 85 is not 
unusual. Long hours spent in such over- 
heated atmosphere render children un- 
able to stand exposure to colds and ca- 
tarrhal affections. 

“Personal preferences for hot rooms, 
especially the preferences of chilly teach- 
ers, should, in the general interest, be 
disregarded. Often a teacher with good 
sanitary sense and a conscientious desire 
to rectify matters is hampered by the 
fact that children accustomed to a home 
temperature of 80 degrees or higher find 
a school temperature of 70 degrees un- 
comfortable, and are supported in their 
protests by unwise parents. Windows 
must be opened notwithstanding the pro- 
tests of the salamander. To cause the 
shiverers discomfort may seem selfish, 
but it is part of the larger selfishness.” 














Attorney — prosecuting attorney — 
agreement to divide salary — validity. 
An agreement between partners in the 
practice of the law, one of whom has been 
elected to the office of prosecuting attor- 
ney, to divide the salary of the office, 
is held in the Michigan case of Anderson 
v. Branstrom, 139 N. W. 40, to be in- 
valid as an attempted assignment of a 
portion of the salary before it is earned. 

The ground upon which the court 
places its decision in Anderson v. Bran- 
strom, i. e., that the contract in ques- 
tion amounted to an assignment of the 
unearned emoluments of a public office, 
is directly opposed to McGregor v. Mc- 
Gregor, 130 Mich. 505, 97 Am. St. Rep. 
492, 90 N. W. 284, which apparently 
was not brought to the attention of the 
court. That case involved the validity 
of an agreement that the fees received by 
one member of a contracting firm as boil- 
er inspector, to which office he was about 
to be appointed, should go into the part- 
nership funds; and, in deciding that the 
agreement was valid, the court says: 
“The complainant further contends that 
the contract was void as against public 
policy, as it amounted to an assignment 
of an unearned salary as a public officer. 
But it is, rather, an agreement as to the 
manner in which the salary shall be dis- 
posed of when earned and paid.” This 
decision cites and follows Thurston v. 
Fairman, 9 Hun, 584, which discusses 
and elaborates the distinction more fully. 

But whether or not the decision in An- 
derson v. Branstrom may be sustained 
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i, 


To yield to law and to a magistrate and to him who is wiser than yourself is becoming.—Epictetus. 


upon the ground that the contract 
amounted to an assignment of the com- 
pensation of a public officer, there is di- 
rect authority as appears by the note ac- 
companying that decision in 43 L.R.A. 
(N.S.) 422, for holding such agreement 
void on other grounds. 


Bank — deposit to pay check — garnish- 
ment. Where one issues a check against 
his general account on deposit at a bank, 
such check is not an equitable assign- 
ment of the fund standing to his credit 
in the bank, notwithstanding the fact that 
he made the deposit for the purpose of 
paying such check, and a garnishment of 
the bank in a suit against him before such 
check is presented, is held in the Idaho 
case of Kaesemeyer v. Smith, 123 Pac. 
943, to create a lien on the deposit su- 
perior to that of the payee of the check. 

As appears by the note accompanying 
this decision in 43 L.R.A.(N.S.) 100, 
there are comparatively few authorities 
as to the effect of a check in case of 
garnishment of a bank deposit. 

These decisions, without exception, 
turn upon the question whether or not 
the drawing and delivery of a check to 
the payee operates as an assignment pro 
tanto of the fund drawn against, it being 
held in those jurisdictions which adhere 
to the general rule that the drawing and 
delivery of a check does not, unless ac- 
cepted by the drawee, operate as an equi- 
table assignment,—among the courts so 
holding are those of England, the Fed- 
eral courts, and the courts of Alabama, 













Arizona, California, Colorado, Indiana, 
Maryland, Michigan, Minnesota, Mis- 
sissippi, Missouri (as established by later 
supreme court decisions), New Jersey, 
New York, North Carolina, Oklahoma, 
Pennsylvania, Tennessee, Virginia, and 
Washington,—that garnishment proceed- 
ings noticed before presentation and ac- 
ceptance of a check establish a lien en- 
titled to priority over the check. 

The contrary doctrine, that the check, 
if drawn and delivered before the notic- 
ing of the garnishment, although not 
presented until after the attachment 
thereof, is entitled to priority over the 
garnishing creditor, is adopted by those 
courts which support the minority rule 
(the leading ones of which are Illinois, 
Iowa, Kansas, Nebraska, South Caro- 
lina, West Virginia, and, until held 
changed by the adoption of the negotia- 
ble instrument law, Kentucky and Wis- 
consin) ; namely, that the drawing and 
delivery of a check operates as an equita- 
ble assignment pro tanto of the funds in 
the hands of the drawee. 

As above intimated, the weight of 
authority is to the effect that the gar- 
nishment of an ordinary deposit account 
after the giving of a check in the usual 
course of business, but before its pre- 
sentation for payment, creates a lien 
upon the deposit superior to the rights 
of the payee of the check, under the rule 
that the giving of such a check does not 
amount to an equitable assignment of 
the funds drawn against. 


Bankruptcy — discharge — effect on as- 
signment of expectancy. A discharge in 
bankruptcy of one who has assigned his 
expectancy in an estate to secure a loan 
is held in Bridge v. Kedon, 163 Cal. 493, 
126 Pac. 149, annotated in 43 L.R.A. 
(N.S.) 404, not to destroy the lien which 
equity imposes upon the property, al- 
though the legal obligation to pay the 
debt is terminated. 

No case other than Bridge v. Kedon 
seems to have directly passed upon the 
question of whether or not an equitable 
assignment creates a lien which is pre- 
served by the bankruptcy act so as to be 
enforceable after the discharge in bank- 
ruptcy of the assignor. The general 
doctrine upon which the decision in this 
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case is based, namely, that equitable as- 
signments, if neither void as in fraud of 
creditors, nor as contravening the bank- 
ruptcy act, are valid as against the trus- 
tee in bankruptcy of the assignor, has the 
support both of text writers and of the 
authorities. 


Bankruptcy — execution — sale — 
transfer. Where a creditor procures a 
judgment against an insolvent debtor, 
and thereafter procures execution there- 
on to be issued and levied on personal 
property of the debter, and at the exe- 
cution sale such property is sold and the 
proceeds of the sale paid to the credi- 
tor in satisfaction of the debt, it is held 
in Galbraith v. Whitaker, 119 Minn. 447, 
138 N. W. 772, annotated in 43 L.R.A. 
(N.S.) 427, that such execution sale 
and payment of the proceeds thereof 
constitutes a transfer of his property by 
the debtor, within the meaning of those 
words as used in the bankruptcy act. This 
case presents a rather novel situation in 
that both the entry of the judgment and 
the sale under execution took place with- 
in four months of the filing of the pe- 
tition in bankruptcy, but the creditor did 
not have reasonable cause to believe at 
the time of the entry of the judgment 
that the transfer would effect a prefer- 
ence, although he did have such cause 
(so assumed at least) at the time of the 
sale. Under these facts the judgment 
itself was not void under § 60, subds. a 
and b, because of the innocence of the 
creditor at the time of the entry there- 
of, but would have been void under 
§ 67f had no sale been had; § 67f, how- 
ever, became inapplicable because the 
judgment lien was merged into title by 
consummation of the execution sale, and 
the provision applies to liens only. For 
this reason it became necessary, in or- 
der to avoid the preference, to resort to 
the remedy afforded by the provisions of 
§ 60, subds. a and b, relating to the avoid- 
ing of transfers. The result of the de- 
cision, that the seal under execution 
amounts to a “transfer” within subdi- 
visions a and b of § 60, voidable at the 
independent plenary suit of the trustee, 
notwithstanding the judgment itself 
would not amount to a voidable pref- 
erence under that section, and that § 
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67f£ had become inapplicable for the rea- 
son stated, is that the creditor who en- 
forces a sale by execution on a judg- 
ment entered within four months of the 
bankruptcy of the judgment debtor, in 
order to retain the fruits thereof, must, 
at the time of such execution sale, have 
had no reasonable cause to believe that 
the transaction would effect a preference. 


Bond — public improvement — repairs 
to machine. The bond of a contractor 
for a street improvement conditioned to 
pay the contractor's obligations for labor 
and materials used in the improvement 
is held in the Washington case of Stand- 
ard Boiler Works v. National Surety 
Co., 127 Pac. 573, not to cover a claim 
for repairs upon a machine leased by 
the contractor and used in the work. 

The nature of labor or materials which 
will support an action upon a contrac- 
tor’s bond is discussed in the note ac- 
companying the foregoing decision in 43 
L.R.A.(N.S.) 162. 


Brokers — option sale — commission on 
payments made. While, according to the 
great weight of authority the mere pro- 
curing of one to take an option does not 
entitle the broker to commissions if the 
optionee elects not to exercise the same, 
yet it is apparently well settled that the 
broker is entitled to his commissions if 
the option is actually exercised, or the 
optionee is willing to exercise it, but is 
prevented from so doing by the refusal 
of the owner to comply with his part of 
the agreement. 

The Arizona case of Warnekros v. 
Bowman, 128 Pac. 49, annotated in 43 
L.R.A.(N.S.) 91, holds that a broker 
employed to sell stock for a reasonable 
commission is not entitled to a commis- 
sion on money paid by an option pur- 
chaser whose contract requires him to 
pay instalments at specified dates at his 
option, and who defaults after making 
certain payments, so that no stock is in 
fact transferred to him. 


Carriers — negligence of passenger — 
failure to observe ticket. The general rule 
seems to be that one who enters into a 
contract with a carrier for passage over 
its railroad owes no duty to examine the 
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ticket given him by the agent to ascer- 
tain whether it represents the contract 
entered into. 

In conformity with this rule it is held 
in the Kentucky case of Louisville & N. 
R. Co. v. Fish, 127 S. W. 519, annotated 
in 43 L.R.A.(N.S.) 584, that a passen- 
ger is not negligent in failing to observe 
that the conductor to whom he delivers a 
round-trip ticket retains the wrong cou- 
pon, so that the part returned to him 
does not entitle him to make the return 
trip. 


Carriers — suffocation of stock — lia- 
bility. The liability of a carrier for suf- 
focation of live stock was considered in 
the North Carolina case of Kime v. 
Southern R. Co. 76 S. E. 509, annotated 
in 43 L.R.A.(N.S.) 617, holding that a 
carrier cannot escape liability for per- 
mitting stock to suffocate in a car by fail- 
ure to open ventilators which have been 
nailed shut, because it received the load- 
ed car in that condition from a connect- 
ing carrier; nor can a carrier escape lia- 
bility for suffocation of stock shipped in 
a box car, because of its failure to re- 
move a few slats from the ventilation 
windows, which might have been done 
with slight effort, by provisions in the 
bill of lading requiring the shipper to 
pass upon the suitableness of the car, 
and absolving the carrier from liability 
for injury due to insufficiency or defec- 
tive condition of the body of the car and 
injuries by suffocation. 


Contract — construction of soda fountain 
— statute of frauds. That a contract to 
assemble and install a soda-water foun- 
tain, with counter, base, and super- 
structure, of particular dimensions and 
special design, prepared by another, is 
one for work and labor, and not for the 
sale of goods and chattels, which the 
statute of frauds requires to be in writ- 
ing, is held in the Colorado case of Bond 
v. Bourk, 129 Pac. 223, which is accom- 
panied in 43 L.R.A.(N.S.) 97, by a note 
in which the recent cases distinguishing 
between sales of personalty and agree- 
ments for work and labor are collected, 
the earlier decisions having been gath- 
ered in notes in 14 L.R.A. 230, and 30 
L.R.A.(N.S.) 319. 
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Contract — receiving bid — notice of 
mistake. An experienced contractor re- 
questing bids for material for two roofs, 
who receives a bid many hundred dollars 
less than the material would cost, with 
knowledge that other bidders have mis- 
interpreted the specifications as calling 
for material for only one roof, is held in 
the Michigan case of Hudson Structural 
Steel Co. v. Smith & R. Co. 85 Atl. 384, 
to be put upon inquiry whether or not 
the bidder was not laboring under a mis- 
take as to the quantity of material want- 
ed. 

The cases on accepting a bid with 
knowledge of mistake as to the subject- 
matter are gathered in the note accom- 
panying the foregoing decision in 43 
L.R.A.(N.S.) 654. 


Corporation — minority stockholder — 
right to prevent agreement with labor union. 
A minority stockholder of a corporation 
which has secured an injunction against 
organized labor to prevent unlawful boy- 
cott out of which is alleged to have arisen 
a claim for damages under the Sherman 
anti-trust act is held in Post v. Bucks 
Stove & Range Co. — C. C. A. —, 200 
Fed. 918, not entitled to prevent the di- 
rectors from abandoning the claim, and 
agreeing with the labor organizations to 
maintain union hours and wages in con- 
sideration of the withdrawal of their hos- 
tility to it. 

The right of minority stockholders to 
prevent compromise of a claim is the 
subject of the note which accompanies 
the foregoing decision in 43 L.R.A. 
(N.S.) 498. 


Courts — power to annul foreign mar- 
riage. A statute authorizing an action to 
annul a marriage where one of the par- 
ties had not attained the age of legal con- 
sent is held in Cunningham v. Cunning- 
ham, 206 N. Y. 341, 99 N. E. 845, to 
apply in case residents of the state go 
into a sister state, and have the cere- 
mony performed, and immediately re- 
turn to their former residence, although 
the marriage may have been valid where 
performed. 

As pointed out in the prevailing opin- 
ion this decision does not involve any 
repudiation of the general rule that the 
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validity of marriage contracts is to be 
determined by the law of the place where 
they are made if not contrary to the pro- 
hibition of natural laws or the express. 
terms of the statutes of the forum, but 
rests upon the jurisdiction of the courts 
of the domicil over the status of its own 
citizens, and the consequent right to dis- 
solve that relation, either by a decree of 
nullity or by a divorce. In the dissent- 
ing opinion Werner, J., points out the 
distinction between the assumption of au- 
thority by a court of the domicil to an- 
nul a marriage for reasons antedating 
its celebration, and its exercise of its 
jurisdiction to dissolve by divorce an ex- 
isting marital relation. 

This decision is accompanied in 43 
L.R.A.(N.S.) 355, by a note treating of 
the law governing the validity of a mar- 
riage. 


Damages — misrepresentation of value of 
stock — measure. The damages for mis- 
representing the facts affecting the value 
of the stock of a corporation which re- 
sults in a sale of it, are held in the Michi- 
gan case of Chapman v. Bible, 137 N. 
W. 533, to be the difference between the 
actual value and what it would have been 
if the facts were as represented, and not 
the difference between the actual value 
and the contract price. 

An irreconcilable conflict exists among 
the authorities as to the proper measure 
of damages for misrepresenting the value 
of corporate stock sold. In the maim 
this diversity of opinion centers about the 
question as to whether or not compensa- 
tion may be based on the value which the: 
stock would have had if the facts had 
been as represented. The weight of au- 
thority, perhaps, as appears by the note 
appended to the foregoing decision in 
43 L.R.A.(N.S.) 373, is in conformity 
with the ruling in that case, but many 
courts of respectable authority refuse to: 
adhere to that rule, and hold that the 
true measure of damages is the difference 
between the actual or real value of the 
stock and the contract or sale price. 


Eminent domain — electrical company — 
right to cut trees. The right to acquire 
by condemnation the privilege of cutting 
or trimming trees was considered appar- 
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ently for the first time in the North Car- 
olina case of Yadkin River Power Co. v. 
Wissler, 76 S. E. 267, 43 L.R.A.(N.S.) 
483, which holds that a corporation or- 
ganized to transmit electricity for power 
and light purposes may condemn the 
right to cut trees near its line when it 
becomes necessary for protection of the 
line, under statutory authority to con- 
demn rights, privileges, and easements, 
and enter on contiguous lands along the 
route, for protection of its property. 


Evidence — physical examination — at- 
titude towards. In the trial of a personal 
injury case, upon the cross-examination 
of the plaintiff it is held in the Okla- 
homa case of Chicago, R. I. & P. R. Co. 
v. Hill, 129 Pac. 13, annotated in 43 
L.R.A.(N.S.) 622, that he should be 
required to answer the question whether 
he is willing to submit to a physical ex- 
amination of the injuries by reputable 
physicians of the community, acting un- 
der the appointment of the court. 

The doctrine of this case is based upon 
the ground that such a question would 
tend to assist the court and jury in ar- 
riving at the truth, and would result in 
no harm to any party asserting a bona 
fide claim. 


Executor — warranty in deed — per- 
sonal liability. Executors acting under 
authority of a will on file are held in 
the South Carolina case of Ivey v. 
Vaughn, 76 S. E. 464, not personally 
liable on a warranty purporting to bind 
them as executors in a deed of testa- 
tor’s real estate, which, although author- 
izing the sale, did not authorize the war- 
ranty, so that they are not liable in their 
representative capacity. 

There is considerable diversity of con- 
clusion among the authorities as to 
whether an executor, administrator, or 
trustee is personally liable upon a cove- 
nant in a deed executed by him, but in 
most instances the conflicting decisions 
can be distinguished. Certainly this can 
be done if we follow the principles upon 
which the decision in Ivey v. Vaughn 
was based; namely, that the instrument 
should be construed according to the in- 
tent of the parties, and that recovery, if 
allowed at all, should be restricted to 
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the actual injury sustained. The weight 
of authority, numerically at least, as dis- 
closed by the note accompanying the 
foregoing decision in 43 L.R.A.(N.S.) 
377, is to the effect that an executor, 
administrator, or trustee who, acting in 
excess of his authority, covenants in a 
deed executed by him, is personally liable 
thereon although he describes himself 
therein as executor or administrator or 
trustee. But in many of the cases the 
decisions are made to turn upon the ques- 
tion of intent, there being a number of 
cases which hold that the fiduciary is not 
liable where he clearly expresses an in- 
tent to bind himself in his representative 
capacity only, and but one case in which 
he was held personally liable notwith- 
standing he had so covenanted as to show 
that he did not intend to become bound. 


Homicide — inflicting minor wound — 
liability. One of two persons who cause 
the death of another by shooting is held 
in Bennett v. Com. 150 Ky. 604, 150 S. 
W. 806, to be guilty of homicide if the 
wound inflicted by him contributed to or 
hastened the death, although alone it 
might not have been fatal. 

The recent cases on homicide resulting 
from injuries by different persons acting 
independently, are gathered in the note 
appended to the foregoing decision in 43 
L.R.A.(N.S.) 419, the earlier cases hav- 
ing been collected in a note in 67 L.R.A. 
426. 


Husband and wife — false represen- 
tations — causing separation — action. 
Where a woman may sue for damages 
for enticing her husband from her, it is 
held in the California case of Work v. 
Campbell, 128 Pac. 943, 43 L.R.A.(N.S.) 
581, that she may maintain an action for 
deceit in making false representations to 
her about her husband which causes her 
to treat him cruelly and thereby drive 
him from her, where her treatment would 
be justified if the representations were 
true. No other case has been discov- 
ered where, the cause of action was based 
upon misconduct of defendant in indu- 
cing the plaintiff to bring about a sepa- 
ration, as distinguished from misconduct 
in inducing the other spouse to bring 
about a separation from plaintiff. 
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Innkeeper — use of stairway — assump- 
tion of risk. That a guest in a hotel does 
not assume the risk of injury in attempt- 
ing to reach the ground floor, when the 
elevator is out of commission, by the 
use of a dark stairway provided for the 
use of guests, is held in the Washington 
case of Ritter v. Norman, 129 Pac. 103, 
which is accompanied in 43 L.R.A. 
(N.S.) 657, by a note collating the au- 
thorities on the liability of an innkeeper 
for a personal injury to a guest from the 
condition of the inn premises. 


Judicial sale — laches. The fact that 
very many years have passed since a sale 
of land under decree, the sale not report- 
ed to or confirmed by the court, is held 
in the West Virginia case of McGinnis 
v. Caldwell, 76 S. E. 834, not to debar the 
purchaser, on the principle of laches, 
from having the court execute its decree 
by conveyance of the land, though the 
case has been many years omitted from 
the court docket; no order of dismissal 
or discontinuance having been made. 

The result reached in this case is in 
accord with the few similar cases upon 
the question which are collected in the 
note appended to the foregoing decision 
in 43 L.R.A.(N.S.) 630. 


Landlord and tenant — use and occu- 
pation — attorney for creditors. That an 
attorney for creditors of a tenant who, in 
attempting to enforce payment of the 
claim, with the consent of the landlord, 
takes and retains possession of the leased 
property where the tenant’s stock is 
stored, becomes liable for use and occu- 
pation, is held in the Arkansas case of 
Cooley v. Ksir, 151 S. W. 254, which is 
accompanied in 43 L.R.A.(N.S.) 527, by 
a note on liability for use of leased prem- 
ises by one seizing a tenant’s goods or 
chattels. 


Limitation of actions — promise as bar 
— offer of note — effect. An extended 
search and the examination of many 
cases discloses few cases wherein an ac- 
knowledgment or new promise, accom- 
panied by a request to know if the prop- 
osition was satisfactory, was made. And 
of those cases which have involved such 
an element Gray v. Day, 109 Me. 492, 84 
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Atl. 1073, annotated in 43 L.R.A.(N.S.) 
535, seems to be the only one wherein the 
effect of such a request has been express- 
ly decided. It is there held that a prom- 
ise to give a new note to renew one 
about to be barred by the statute of limi- 
tations, followed by, “Will you let me 
know if that will do, and we can fix it up 
any time that way?” which is rejected, 
is not an express promise to pay within 
the meaning of a statute providing that a 
promise to take it out of the operation of 
the statute must be express. 


Literary property — dramatic piece — 
foreign author. The common-law rights 
in this country of an English author of 
an unpublished dramatic piece are held in 
Frohman v. Ferris, 238 Ill. 430, 87 N. 
E 327, not affected by the fact that there 
has been a performance of the piece in 
England, which the English statute de- 
clares to be a publication sufficient to de- 
stroy the common-law rights of the au- 
thor there. 

Frohman v. Ferris was affirmed by the 
Supreme Court of the United States as 
Ferris v. Frohman, 223 U. S. 424, 56 L. 
ed. 492, 32 Sup. Ct. Rep. 263, where 
the court said: “The public representa- 
tion of a dramatic composition, not print- 
ed and published, does not deprive the 
owner of his common-law right, save by 
operation of statute. At common law, 
the public performance of the play is 
not an abandonment of it to the public 
use.” 

The subject of common-law rights in 
intellectual productions is discussed in 
the note accompanying the foregoing de- 
cision in 43 L.R.A.(N.S.) 639, which is 
supplemental to earlier notes in 9 L.R.A. 
(N.S.) 174, and 51 L.R.A. 353. 


Mechanics’ lien — oil well — leasehold. 
Whether the sinking of an oil well is 
a lienable work under the statute was 
considered in the West Virginia case of 
Kanawha Oil Co. v. Wenner, 76 S. E. 
893, holding that an oil well drilled on a 
leasehold estate is a “structure” on land, 
within the meaning of §§ 2 and 3, chap. 
75, Code 1906, and a laborer who per- 
forms services in drilling or casing such 
well may acquire a lien on the well and 
the leasehold estate. 
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This decision is accompanied in 43 
L.R.A.(N.S.) 559, by the recent cases 
or. mechanics’ lien for sinking a well, the 
earlier adjudications having been gath- 
ered in a note in 6 L.R.A.(N.S.) 550. 








Railroad — removal of fence — injury 
by cattle — liability. A railroad company 
which, in the construction of its roadbed, 
removes the fences crossed, is held in 
the Washington case of Hubert v. Con- 
nell Northwestern R. Co. 129 Pac. 105, 
te be liable for injury to adjoining land 
by cattle which come upon its right of 
way from the highway through a gap in 
the fence, and wander off on the land in- 
jured. 

The liability of a landowner for dam- 
age by trespassing live stock, which enter 
upon his land and thence wander to ad- 
joining property, is discussed in the note 
which accompanies the foregoing case in 
43 L.R.A.(N.S.) 447. 







































































Schools — petition for election — free- 
holders. That women and nonresident 
property holders should be excluded in 
determining whether or not the requisite 
proportion of freeholders of a proposed 
school district signed a petition for an 
election to organize the district; espe- 
cially where the statute has been so inter- 
preted by those charged with its execu- 
tion, is held in the North Carolina case 
of Gill v. Wayne County, 76 S. E. 203. 

The cases treating of who may peti- 
tion in relation to school matters are 
gathered in the note accompanying the 


foregoing decision in 43 L.R.A.(N.S.) 
293. 






















































































Stray property — culm drifting over 
boundary line — title. Upon termination 
of a lease of land adjoining a parcel 
owned by a coal miner, upon both of 
which he has established a culm pile, it is 
held in Preston Coal & Improv. Co. v. 
Raven Run Coal Co. — C. C. A. —, 200 
Fed. 465, that the miner is not, in case 
he abandons the culm upon the leased 
property, and permits its reclamation by 
the lessor, bound to retain that upon his 
side of the division line, under penalty 
of losing title to it if he permits it to 
drift over onto the former leasehold. 
There seem to be no cases squarely in 
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point with this decision. The subject 
of title and right to escaped inanimate 
property is discussed in the note accom- 
panying the foregoing case in 43 L.R.A. 
(N.S.) 460. 


Street railway — duty to repave street. 
A street railway company whose fran- 
chise requires it to keep the pavement be- 
tween its rails in good order and repair 
at all times is held in the Virginia case 
of Danville v. Danville R. & Electric Co. 
76 S. E. 913, to be bound to repave an ex- 
isting pavement with new material when 
the municipality lays such material on 
the remainder of the street, although the 
existing pavement is in good order and 
repair for its kind. 

This decision finds substantial support 
in the authorities as appears by the note 
appended to it in 43 L.R.A.(N.S.) 463. 


Street railway — reduced fare — school 
children — college students. Persons at- 
tending universities and business col- 
leges are held in the Washington case of 
State ex rel. Seattle v. Seattle Electric 
Co. 128 Pac. 220, annotated in 43 L.R.A. 
(N.S.) 172, not within the meaning of 
a street railway franchise providing that 
school children going to and returning 
from school shall ride for half fare; 
especially where such construction has 
been acted upon by the contracting par- 
ties without question for a number of 
years. 


Subrogation — converted collateral — 
lien of bank. One whose property has 
been hypothecated by his broker to a 
bank, for the individual indebtedness 
of the broker, is held in Records v. 
McKim, 115 Md. 299, 80 Atl. 968, 
43 L.R.A.(N.S.) 197, entitled to sub- 
rogation to the lien of the bank on 
the broker’s deposit account and col- 
laterals, and, in case the broker’s as- 
sets pass into the hands of a receiver, 
and the bank releases to him the broker’s 
individual collaterals and turns over the 
deposit account, retaining the hypothe- 
cated property to secure indebtedness of 
the broker to it, is entitled to priority 
over general creditors to the amount of 
the assets so released; and it is imma- 
terial that, by leave of court, he has ad- 
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vanced money to redeem his property 
from the possession of the bank, but, by 
so doing, he can secure no priority over 
other customers similarly situated, but 
who refuse or neglect to make such ad- 
vances. 

This is apparently a case of first im- 
pression upon the specific point. 

Several cases, however, like Ex parte 
Salting, 53 L. J. Ch. N. S. 415, L. R. 
25 Ch. Div. 148, 49 L. T. N. S. 694; 
Gould v. Farmers’ Loan & T. Co. 23 
Hun, 322; Re Price, 171 N. Y. 15, 63 
N. E. 526, and Hutchinson v. Le Roy, 
51 C. C. A. 159, 113 Fed. 202, affirming 
108 Fed. 212, show instances of the re- 
hypothecation of collateral under con- 
ditions analogous to those in Records 
v. McKim, and are cited therein, and 
said to contain the principles found con- 
trolling the later case. 


Sunday — appointment of agent — 
validity. That the attempted appoint- 
ment on Sunday of an agent to sell real 
estate is void and confers no authority 
to bind the principal by a contract en- 
tered into on a secular day, is held in 
Kryzminski v. Callahan, 213 Mass. 207, 
100 N. E. 335, annotated in 43 L.R.A. 
(N.S.) 140. 


Telegraph — cipher message — intel- 
ligibility. A message from a manufac- 
turer to a merchant, “Anxious that you 
sell summer deliveries of decade at chap- 
let,” is held in Baily v. Western U. Teleg. 
Co. 227 Pa. 522, 76 Atl. 736, to be sufh- 
ciently intelligible to the telegraph com- 
pany, although the words indicating the 
article and price are in cipher, to charge 
it with liability for the loss sustained by 
the addressee for its erroneous transmis- 
sion. 

The question of duty with respect to 
cipher and unintelligible telegrams is 
elaborated in the note accompanying the 
foregoing case in 43 L.R.A.(N.S.) 502. 


Telephone — connection for through 
business — statutory requirement. A stat- 
ute requiring a telephone company to 
supply all applicants for telephone con- 
nection with facilities without discrimi- 
nation, even those engaged in the same 
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business, is held in Home Teleph. Co. v. 
People’s Teleph. & Teleg. Co. 125 Tenn. 
270, 141 S. W. &45, annotated in 43 
L.R.A.(N.S.) 550, not to prevent one 
company from refusing to connect its 
switchboard with the lines of another 
company for through business although 
it permits such connections to some com- 
panies. 


Tort — open surveillance — actionable 
wrong. Publicly and openly to follow 
and watch or shadow one for a period of 
time is an actionable wrong. 

In Schultz v. Frankfort Marine Acci. 
& Plate Glass Ins. Co. 151 Wis. 537, 
139 N. W. 386, annotated in 43 L.R.A. 
(N.S.) 520, it was held that “rough shad- 
owing,” being done so openly that the 
subject, or the general public, or both, 
may know of it, is an unlawful act re- 
sulting in legal injury to the reputation 
of the person shadowed, and proof of it 
makes a case for the jury, so that a ver- 
dict directed for the defendant is errone- 
ous. 


Vendor and purchaser — duty to furnish 
abstract of title. Under a contract to 
deliver a warranty deed to property 
within a certain time after the title has 
been examined and found good, the 
vendor is held in Turn Verein Eiche v. 
Kionka, 255 Ill. 392, 99 N. E. 684, to be 
under no obligation to furnish an ab- 
stract of title. 

The decisions treating of the duty of 
a vendor as to abstract of title are gath- 
ered in the note accompanying the fore- 
going case in 43 L.R.A.(N.S.) 44. 


Water supply — fountain — free service. 
The establishment and maintenance of 
a fountain, at the intersection of two 
principal and much traveled streets, for 
quenching the thirst of animals using the 
streets, is held in the New Mexico case 
of Water Supply Co. v. Albuquerque, 
128 Pac. 77, annotated in 43 L.R.A. 
(N.S.) 439, to be a “city purpose,” and 
a water company, under a contract with 
the city which requires it to furnish 
water to the extent of 12,000,000 gallons 
every six months free of charge for city 
purposes, cannot collect from said city 
for water supplied to such fountain. 








Case and Comment 


Recent English and Canadian Decisions 






[Note-—The more important of these decisions will be reported, with full annotation, in 


British Ruling Cases.] 


Criminal law — statute imposing increased 
penalty for subsequent conviction — first con- 
viction before enactment — retrospective 
effect. A statute prescribing an additional 
punishment upon a second or subsequent 
conviction is not given a retrospective 
effect by applying it in the case of a per- 
son whose prior conviction was before 
its enactment. “No man has such a 
vested interest in his past crimes and 
their consequences as would entitle him 
to insist that in no future legislation shall 
any regard whatever be had to his previ- 
ous history.” Rex v. Austin [1913] 1 
B. 8. Si, 


Damages — sale of diseased meat to 
butcher — loss of trade as element of dam- 
ages. Where an article is supplied to a 
buyer to be used for food for his cus- 
tomers, and that is known to the seller, 
the buyer may, in the absence of negli- 
gence on his part, recover the amount 
of the fine which he was obliged to pay 
for exposing for sale meat unfit for food, 
and for loss of custom thereby occa- 
sioned, on the ground that the special 
loss was in fact actually in the contem- 
plation, or may be taken to have been in 
the contemplation, of the seller at the 
time of making the contract as the rea- 
sonable consequence of such breach. 
Cointat v. Myham [1913] 2 K. B. 221, 
29 Times L. R. 387. 


Deed — invalidity for want of due exe- 
cution — effect of subsequent ratification 
under belief that deed had taken effect. 
A recent English case holds that a grant- 
or whose voluntary deed is inoperative 
by want of sufficient authority in the at- 
torney who executed it may nevertheless 
become bound by a subsequent ratifica- 
tion of the transaction, although at the 
time the grantor did not know the deed 
to be invalid. Re Seymour [1913] 1 
Ch. 475. 





Infants — purchase of goods — neces- 
saries. That a contract which is an en- 
tire contract for the purchase of goods 
is not binding on an infant merely be- 
cause the goods include certain articles 
which may be called necessaries, if they 
also include a substantial number of 
things which are not necessaries, is held 
ir Stocks v. Wilson [1913] 2 K. B. 235, 
82 L. J. K. B. N. S. 598. 


Libel — imputation of insolvency — issue 
for jury. A publication of a statement 
to the effect that a decree in absence had 
been granted against the plaintiff for a 
certain sum (which was as a matter of 
fact not true, the matter having been 
settled and the case dismissed) in a col- 
umn headed by the statement, “it is prob- 
able that some of the decrees have been 
sisted, settled, or paid, and in no case 
does publication of the decree imply in- 
ability to pay on the part of anyone 
named, or anything more than the fact 
that the entry published appeared in the 
court books,” is held in Stubbs v. Rus- 
sell, 108 L. T. N. S. 529, 82 L. J. P. C. 
N. S. 98, not to be so capable of con- 
veying an imputation that plaintiff was 
unable to pay his debts, and was in in- 
solvent circumstances and in pecuniary 
embarrassment, and was evading pay- 
ment of a just debt, as to warrant the 
submission of the case to the jury. 


Wills — construction — gift of residue to 
several persons equally — revocation of gift 
of two shares — intestacy. That the rev- 
ocation of gifts of shares in the residu- 
ary estate which was bequeathed to a 
number of named persons equally, by 
a codicil in which the testator declared 
that in all other respects he confirmed his 
will, does not create an intestacy in re- 
spect to the gift revoked, is held in Re 
Whiting, 82 L. J. Ch. N. S. 309. 

















Moonlight schools. The educational 
work of a hitherto unknown woman has 
recently received public recognition. For 
several years she has been working 
silently and persistently to carry out her 
own ideas in the mountains of Kentucky, 
and now the government at Washing- 
ton has acknowledged the worth of her 
work by making it the subject of a 
special report. Her name is Mrs. Cora 
Wilson Stewart, and she is the super- 
intendent of public schools in Rowan 
county, Kentucky. When she estab- 
lished her “moonlight schools” she struck 
the hardest blow that has ever been dealt 
against illiteracy in country communities. 

The moonlight-school movement is so 
simple that the wonder is that it hasn’t 
been in operation for ages, instead of a 
few years. It consists chiefly in holding 
evening classes in the regular public- 
school buildings for the benefit of the 
parents, grandparents, and sometimes the 
great-grandparents, of the day pupils. 

When Mrs. Stewart was first chosen 
superintendent, the illiteracy of the adult 
population of Rowan county, like that 
of other mountainous districts in Ken- 
tucky and the adjoining states, was one 
of the local problems. After thinking 
over ways and means, she decided to 
try night school. Because of the diffi- 
culty of traveling over the mountain 
paths on dark nights, she determined to 
see what could be done when the moon 
shone. The result was the opening of 
the first moonlight school. 


So eagerly did the people of the neigh- 
borhood respond, that other school- 


houses were opened on moonlight nights 
in other localities. 


During the day the 


While fancy, like the finger of a clock, 
Runs the great circuit, and is sill at home. 


children of the families attended the 
regular sessions of the public schools. 
In the evening the schoolhouses were 
again open for the adult members of the 
same families. In one instance, four 
generations attend the same school, the 
parents of the day pupils coming at 
night, and with them the grandparents 
and a great-grandmother. 

So many of these moonlight pupils 
have learned to read and write during 
the first two weeks of their attendance, 
that such a feat has come to be looked 
upon as a sort of matter of course. The 
first to accomplish it was the first of 
all moonlight pupils, a great-grand- 
mother, who brought with her every 
night her youngest great-grandchild, a 
baby of six months. Another apt pupil 
is a happy schoolboy of seventy-nine, 
who, now in his sophomore year of 
moonlight schooling, is working in frac- 
tions—New York Evening Post. 


Hunting a Country School. In a pic- 
turesque article, “A Year in a Country 
School,” William H. Hamby tells of his 
amusing experience in search of a school 
tc teach. He says: 

The school board met at dusk on the 
steps of the little, old, unpainted, one- 
room schoolhouse. I threw myself into 
the supreme effort; told them what I’d 
do—and what I would not allow. A 
country school is strong, theoretically, 
on order. 

The three farmers listened a little un- 
easily. Sam kept picking at a splinter 
on a piece of weatherboarding, Robins 
gouged holes in the steps with his knife, 
and Samuels searched frequently in all 
his pockets for a missing plug of to- 
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bacco. When I finished they went aside 
and consulted. My head was burning, 
and my heart pounding. Directly Rob- 
ins left the others and came back to 
me. 

“Would. you consider it at $20 a 
month ?” 

My heart beat hopefully. That meant 
I could have it at $20. But I set my face 
resolutely against it. I told him no; that 
no ambitious, well-educated young man 
whose heart was in his work, who meant 
to make teaching a profession instead 
of a mere stepping-stone, who was teach- 
ing solely for the love of it, could afford 
to teach for less than $25. 

They came back pretty soon and said, 
“Well, I guess you can consider your- 
self hired.” 

“And be sure you make ’em mind,” 
cautioned Robins. 

“And don’t let the big ’uns run over 
the little ’uns,” admonished Sam. 

“That’s right,” put in Jim Samuels, 
“make ’em toe the line—lick ’em, lick 
’em like the dickens.”—World’s Work. 


Where Children Grow Like Plants. In 
the “Interesting People” department of 
the July American Magazine appears an 
article about Mrs. Marietta L. John- 
son, creator and principal of the Fair- 
hope School of Organic Education at 
Fairhope, Alabama. In this extraordi- 
nary school the child is permitted to 
grow and develop like a plant. Follow- 
ing is an extract from the article: 

“Down in the little town of Fair- 
hope, in southern Alabama, there is a 
new kind of public school. It is known 
as the School of Organic Education. 
During this, its sixth year, it numbers 
one hundred and fifty pupils, two thirds 
of the entire school population. Upon 
first inspection the school is mainly re- 
markable for getting along without cer- 
tain things which schools generally deem 
indispensable. During the first six 
years there are no promotions, no grades, 
no examinations, no marks either for 
conduct or for lessons, no home work 
and no requirements of any kind. 

“The principal, founder and moving 
spirit of the school, is Mrs. Marietta 
L. Johnson. Mrs. Johnson explains the 
singular program, or lack of program, 
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by stating that she is growing boys and 
girls as a farmer grows corn. A farm- 
er collects all the available lore concern- 
ing corn-growing, and supplies what he 
believes to be the best conditions for 
growth. If the corn does not grow he 
does not blame it, nor scold it, nor give 
it a bad mark, nor call it stupid, but has- 
tens to change conditions until his corn 
responds.” 


Four Make a Dozen. The late Eph- 
raim Banning, one of Chicago’s best- 
known patent lawyers, used to tell the 
following to visiting attorneys and cli- 
ents who happened to mention that there 
were quite a few names of Banning upon 
the office door, but the names of no out- 
siders. 

“Yes,” he would say, “there are more 
Bannings in this firm than at first 
thought you supposed.” 

“There are two brothers, two uncles, 
two sons, two cousins, two fathers, and 
two nephews.” 

This without fail demanded an expla- 
nation, which is, that there was Mr. 
Ephraim Banning, the senior member 
and Mr. Thomas A. Banning, his broth- 
er. Then there was Mr. Walker Ban- 
ning, son of Mr. Ephraim Banning, and 
Mr. Samuel W. Banning, son of Mr. 
Thomas A. Banning. These four Ban- 
ning lawyers constituted the firm of Ban- 
ning & Banning, and, as you will easily 
see, made the various combinations of 
relationship enumerated above. These 
totaled twelve, all represented by but 
four different Bannings. The firm is 
still in existence and under the same 
name. 


Pious “Please Remit.”” The entire com- 
patibility of providing for one’s house- 
hold and maintaining a fair average of 
vital piety seems to be demonstrated by 
an Ohio correspondent, who sends us 
the original of a communication ad- 
dressed by one of the saints of that 
quarter to a brother who had been ob- 
livious as to the payment of a small bal- 
ance. We quote this word for word: 

“T feel that I am not worthy, but 
that I am truly needy. I confess I need 
more grace to sustain me, and to create 
within me more divine truth and divine 











light, that I may be more completely 
filled with love and compassion for our 
suffering Lord and Master. I confess 
also that I need more of this world’s 
goods, particularly what rightfully be- 
longs to me, and if it would not be ask- 
ing too much, and you feel that you can 
spare it, please have the kindness to 
leave it at Jones & Doolittle’s $3.90, be- 
ing a balance due me on chickens. I 
shall be from home, therefore shall not 
be able to see you. May the Holy Spirit 
ever attend you. 

“Sylvester Sweet.” 


A Poetical Dun. During the last pres- 
idential campaign a lawyer sent the fol- 
lowing reminder to some of his delin- 
quent clients: 


Dear Sir: 
Some talk of Teddy Roosevelt, 
And some of William Taft, 
Of Bryan, Clark, and Wilson, 
And others quite a raft. 


But I will talk of money 
And of my pressing need, 
And tho’ you think it funny, 
I need it for to feed. 


My obligations make me 

Put it to you strong, 

That I must have this money 
You’re owing me so long. 


There is more truth than poetry in 
the above. Your bill is $—. Send me 
a check without delay and oblige, 


Yours faithfully, 


Perverse Poll. According to the North 
American a Philadelphia parrot has con- 
ducted itself in such an antisocial man- 
ner that it is to be brought into court 
on a charge of disturbing the peace and 
quiet of the neighborhood, preventing 
sleep, and of uttering slander. 

The complainant after telling how the 
bird keeps everyone awake after 6 A. 
M., says Polly is always making offen- 
sive comments about what women are 
wearing. The parrot generally swings 
in a cage where it can see women on 
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two streets. Every time a woman goes 
> that Polly knows this is hurled after 
er: 

“Look at her! There she goes! She’s 
got on a new skirt! Wonder where she 
got it?” . 

Also Polly is accused of slandering 
little children. The other day two little 
girls were going to the store to buy some 
milk. They were carrying a pitcher. 
Polly saw them and yelled after them: 

“What are you going after a pint now 
for? It is too early.” 

But this was the worst of all: Two 
neighbors started out for a walk Sun- 
day afternoon. Polly saw them and 
made caustic comments about the way 
the ladies were dressed, and finally ob- 
served : 

“There they go again! It’s time their 
rent was raised!” 

That was the last straw. One of them 
decided to get a summons for the own- 
er of the loquacious bird. 

The latter told Magistrate Nash that 
the neighbors teased Polly, and that the 
bird was only getting back at them. She 
also said that the bird never talked loud 
enough to be heard out of the apartment, 
and averred that Polly did not say the 
things alleged, anyway. 

Magistrate Nash thought he would 
like to have the testimony of the bird 
itself and ordered Polly to court. 


The Fallible Eyewitness. When Pro- 
fessor F. C. Dockeray, in the psycho- 
logical department of the University of 
Kansas, got into an altercation with 
the janitor, who entered the class 
room and insisted on sweeping while 
Dockeray was lecturing, a number of 
students rushed to his rescue. 

The affair grew into a free-for-all 
fight, during which the janitor, who had 
drawn a revolver, was overpowered and 
disarmed. As a burly student grasped 
the pistol a shot was fired. 

As soon as order was somewhat re- 
stored and the frightened and fleeing 
students reassembled, accounts were 
taken from them of the affair. All the 
students swore they heard the shot and 
several told of seeing the smoke from 
the revolver. Then Professor Dockeray 
told them it was an experiment, a fight 
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had been planned carefully and the shot 
of the revolver was from the outside of 
the building by a student posted there. 
The purpose of the experiment was to 
show the unreliability of information 
even when furnished by an eyewitness. 


Only Eight Words. The shortest will 
on record in Luzerne county, Pennsyl- 
vania, was that filed recently by William 
Freudenberger as executor of the estate 
of his wife, Louise Freudenberger. The 
estate is valued at about $8,000, and is 
disposed of in the following will: 

“Everything I have I leave to my hus- 
band.” 


A Testator’s Curious Trick. A bizarre 
case, which has its dramatic and amus- 
ing side, states the Los Angeles Times, 
has just been tried in the Paris courts. 
It has to do with the succession to an 
estate which has been in the possession 
of the natural heir for ten years, but 
which was partly left to other parties. 
The feature which is curious and un- 
usual is that the legal legatees were given 
an opportunity of knowing of the for- 
tune left them while the donor was still 
alive, but through what they now will 
be inclined to think culpable neglect they 
let the chance go. 

It seems that in 1902 there died a 
M. Lefevre de Revel, a retired state 
functionary, at the advanced age of 
ninety-six years. He had spent his lei- 
sure for years before his death in writ- 
ing out in minute detail all the events 
of his life, down to the most trivial. 
He would record what he paid for a 
pound of coffee, and the quality of it; 
the price of theater tickets; the itiner- 
ary and tariff of tramways, and he even 
copied out in full the invitations he re- 
ceived, and gave a list of all his cor- 
respondents. Political reflections took 
up a considerable part of the seventeen 
bulky volumes which gradually accumu- 
lated, each of which when finished was 
sumptuously bound. In fact, he was in 
a dull way a sort of French Pepys, and 
it may be that the statistics, prices, dates, 
which to us seem so banal and worth- 
less, will one day have a value, and jus- 
tify all his toil. 
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M. Lefevre was very proud of his 
labors, and considered that the records 
he accumulated had a great literary and 
statistical value. As each volume was 
completed he sent it to his relations and 
friends in turn. But gradually he be- 
gan to suspect that his work was rather 
laughed at than read, and by cunning- 
ly adroit questioning he came to the con- 
clusion that he was right, and that the 
recipients only turned a few pages per- 
functorily and returned the precious book 
unread. 

In his eleventh volume he prepared 
a subtle revenge, which in Gilbertian 
phrase and manner made “the punish- 
ment fit the crime.” Counting on the 
fact that if any of the pages were read 
it was only those at the beginning, he 
inserted a copy of his will at page 540, 
in which he left his estate to be divided 
among those to whom the book was or- 
dinarily sent. 

When M. Lefevre died, in 1902, there 
was a search for his will, for it was 
naturally thought that one so scrupu- 
lous in noting down everything would 
have left a voluminous testament. But 
no such document could be found and 
the natural heirs took possession. Ten 
years after, in 1912, someone idly brows- 
ing in volume XI. came across the un- 
suspected will. The present case is be- 
ing brought by the friends mentioned in 
the will who were left out in the origi- 
nal division of the property, which 
amounts to some £16,000. 


Value of a Broken Heart. Miss Konda 
Gowacka in her suit for breach of prom- 
ise against Adam Kakwiz submitted this 
inventory of damage done. She put her 
own valuation on her “broken heart :” 





92 days of courting at $5 ...... $460.00 
One marriage license .......... 1.50 
One wedding supper (ordered) 100.00 
Deposit made on flat .......... 2: 
Cp ON. 6 5 ladiaw veces 175.00 
Car fare to meet appointments .. 3.00 
One broken heart ............ 10.00 
WO axsirissiccivetneteel $751.50 


The jury returned a verdict for the 
sum claimed. 








“Ribs of the Law.” By Edward Mayes, LL.D. 
(Lex Publishing Co., Jackson, Miss.) $3.50. 

This is the second edition of this unique 
little volume, containing a series of concise 
statements of the outlines of legal study for 
the service of law students. Its subdivisions 
treat of real and personal property, pleading, 
chancery and chancery pleading, evidence, 
commercial and criminal law, the constitution 
of the United States and of Mississippi, the 
United States courts and the Statutes of 
Mississippi. 

The style of the work is simple and direct 
and admirably adapted for the instruction of 
students or laymen. It is seldom that so 
much essential information is found gathered 
in so small a compass. 


“Crime and Its Repression.” By Gustav 
Aschaffenburg. Translated by Adelbert Al- 
brecht. (Little, Brown & Co., Boston.) $4.00. 

The present work has made its place as 
one of those books which will live for many 
years to come and bear a message in all 
countries. 

As stated by Prof. Maurice Parmelee, “the 
first two parts of this book are devoted to a 
statistical study of the causes of crime, based 
in the main upon data from Germany. The 
conclusions reached by the author with regard 
to season, race, religion, urban and rural life, 
and occupation, as causes of crime, are much 
the same as those of similar studies of crime. 
He regards alcoholism as one of the most 
important causes of crime. 

“In view of the present more or less wide- 
spread movement in this country to extermi- 
nate prostitution, it is worth while to note 
the opinion of the author, very emphatically 
expressed, that it is impossible to exterminate 
this social evil, and that it is wiser for gov- 
ernments to regulate it and keep it under 
strict surveillance, than to make futile at- 
tempts to exterminate it which may cause 
more harm than good. At the same time he 
advocates severe repressive measures against 
procuration. 


“In discussing the individual causes of 


crime, the author, like most German criminol- 
ogists, 


takes a very unfavorable attitude 
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towards the theory of Lombroso and certain 
other criminologists, that certain inborn ab- 
normal physical characteristics are frequent 
causes of crime. At the same time the author 
believes that abnormal mental characteristics 
art prevalent among criminals, many of whom 
are either feeble-minded or insane in varying 
degrees. 

“In the third part devoted to the measures 
to be used against crime, the author discusses 
several measures, such as the indeterminate 
sentence and probation, which are well known 
in this country, since they have been used 
here more than anywhere else.” 

“The author urges,” says Mr. Arthur C. 

Train, “that the training of judges should in- 
clude some (voluntary) temporary service in 
penal institutions. We may doubt whether 
the uncertainties of political life would lead 
many candidates for judicial office here to 
qualify themselves in such fashion. 
The idea back of the suggestion is a funda- 
mental one. We have overlooked the fact 
that the imposition of sentence is not the end 
of the application of criminal science but 
rather the beginning. 

“As a comprehensive review of the subject 
no student of criminology can afford to neg- 
lect so thorough, well-balanced, liberal-minded, 
and authoritative book as this, and while its 
scope is necessarily limited to German in- 
stitutions it is safe to say that its lessons 
are equally applicable to our own.” 


“The Judiciary and the People.” By Frederick 
N. Judson. (Yale University Press, 135 Elm 
St., New Haven, Conn.; 225 Fifth Ave., New 
York city.) $1.35 net; postage 10 cents extra. 

The addresses contained in this book were 
delivered in the William L. Storrs Lecture 
Series, 1913, before the Law School of Yale 
University. 

Mr. Judson says of the proposed recall of 
judicial decisions: “It would be a return to 
the judicial determination by the popular as- 
sembly familiar in classic history. It would 
substitute the vote of the populace for the 
determination and judgment of the court, and 
would be in effect destructive of judicial 
power. . The proposed recall of judicial 
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decisions is in principle more objectionable 
than the recall of the judge, as in the latter 
case the people would only vote upon the fit- 
ness of the individual judge, while in the re- 
call of decisions the exercise by the people 
of the essentially judicial function is in- 
volved. . . . Such a remedy misconceives 
the fundamental theory of our political sys- 
tem with its distribution of the powers of 
government.” 

In speaking of the recall of judges the 
author says: “It may be true that the public 
would be cautious and discriminating in the 
exercise of this power. But the fatal objec- 
tion to it is, not that the people would neces- 
sarily be unwise in its exercise, but because 
its existence, whether exercised or not, would 
be fatal to the independence of our judges.” 

“Our courts decide grave constitutional 
questions. At times they have been the ob- 
ject of much popular criticism. It is there- 
fore needful to investigate the cause of this 
distrust, together with suggested remedies. 
Both causes and remedies are presented by 
an authority in this volume.” 


“The Supreme Court of the United States.” 
By Edwin Countryman. (Matthew Bender & 
Co., Albany, N. Y.) $2.50. 


This work is principally composed of a 
series of comments upon important decisions 
of the Supreme Court of the United States 
in which it has declined to exercise its ap- 
pellate jurisdiction. The object of the critique 
is to show that, while there is too much truth 
in the charge that the conclusions involved in 
some of these decisions admit the power of 
Congress under the Constitution to wipe away 
the appellate powers of the Supreme Court 
whenever such action may be deemed ex- 
pedient, there is no foundation for the de- 
cisions in the Constitution. 


The learned author says: “The extension of 
the judicial power to include ‘all cases in law 
and equity arising under the Constitution’ and 
the laws and treaties of the United States, 
appeared to be a clear and comprehensive 
grant of jurisdiction to the court over all 
illegal acts and proceedings of the executive 
and Congress. Unfortunately the 
Supreme Court has declined to exercise in 
all its plenitude this important jurisdiction. 
The executive and Congress have been al- 
lowed to act in plain violation of the con- 
stitutional restrictions, not only in entering 
upon a career of ruthless conquests, but in 
pursuing arbitrary and capricious methods of 
governing the territory thus acquired. 


“Another aspect of this singular inclination 
or tendency of the court to circumscribe as 
much as possible the limits of its jurisdiction, 
is the refusal to entertain suits against the 
Government without its consent, despite the 
constitutional provision extending it ‘to con- 
troversies to which the United States is a 
party. This immunity has also latterly been 
given by the decisions to the President and 
the members of the cabinet, who certainly as 
citizens, ought to be amenable to the law, and 


as Officers are merely public servants under our 
republican system of government. . . . 

“The Constitution imposes upon the Fed- 
eral Government the special duty of ‘guaran- 
teeing to every state in the Union a repub- 
lican form of government.’ It is, therefore, 
incumbent on the court to entertain jurisdic- 
tion of any suit at law or in equity to en- 
force this guaranty. If this duty is strictly 
performed, all efforts to undermine the Con- 
stitution by the adoption in any state of the 
so-called initiative, referendum or recall, by 
which its representative institutions may be 
converted into an unbridled democracy, will 
be subdued at the outset.” 

The book will be of present value to those 
members of the Bar practicing before the Su- 
preme Court who may desire to refer to the 
authorities upon the various questions dis- 
cussed, but is not intended either as a text 
book or a digest. It is intended to state the 
convictions of the author and to maintain 
them as a duty to the profession and to the 
country. That the work, incidentally in doing 
this, goes further and becomes a book rather 
than a polemic, certainly does not detract from 
its aims, its principles or its logic. 


“Master and Servant.” By Charles B. Labatt, 
B. A. (Cantab.), M. A. (Toronto), of the 
Bar of San Francisco, Cal. Second Edition, 
bis. (L..C. B. Co, Rociester, N. Y:) §& 
volumes. $50. 


To give within the space accorded to an 
ordinary review, any adequate conception of 
a legal treatise of eight large volumes, em- 
bracing 10,000 pages, is, of course, utterly 
impossible. This is especially true of this 
great work; for one cannot proceed far even 
in a cursory examination of it, without being 
greatly impressed by Mr. Labatt’s profound 
knowledge of this important branch of the 
law, his logical analysis of the subject as a 
whole, his unerring conclusions as to the 
truth or falsity of the various doctrines that 
have from time to time appeared, and his 
great skill in marshaling the enormous num- 
ber of cases constituting the case law upon the 
subject in such a manner as not to over- 
shadow his own commentaries, and yet to put 
the cases in such a form as to be of imme- 
diate use to the busy practitioner. 


Mr. Labatt’s idea of the ideal text-book is 
that it should consist at once of a digest, a 
compilation of the leading cases, a commen- 
tary upon the subject, and a code of the laws 
relative thereto. Though this conception has 
been faithfully followed throughout the en- 
tire treatise, it would seem that the author 
must have encountered almost unsurmountable 
difficulties when it is considered that in some 
of the states, as shown by the index, there are 
fifty or more master and servant statutes, 
and twenty-five or more in practically every 
jurisdiction, while the table of cases contains 
no less than 33,000 separate cases, many of 
which have been cited over and over again. 

In view of this great mass of materials, 
Mr. Labatt is to be congratulated upon not 
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suffering himself to become a slavish fol- 
lower of case law. To him the mere con- 
clusion reached by the court is of little mo- 
ment if the argument used is illogical and 
unsound. If there has crept into the law 
some distortion of the great underlying prin- 
ciples, he does not hesitate to point out sharp- 
ly and unerringly wherein the error lies. As 
an example of this there may be quoted a 
few sentences from the portion of the treatise 
wherein is discussed the doctrine enunciated 
by some courts that due care upon the part 
of the master is tested by the servant’s knowl- 
edge of the danger. In repudiating this con- 
ception he says: “A correct view of the situa- 
tion, it is submitted, cannot be arrived at 
unless we wholly eliminate from the question 
the element of a freedom of will which has 
no existence except in the imagination of a 
certain school of economists, and resort to 
first principles. All that is necessary 
is to construe in a manner appropriate to the 
relations of the parties to the contract. of 
service, the principle that ro person has a 
right to keep his property in such a condi- 
tion that persons who, with his consent, are 
brought into close relations with it, will be 
likely to receive injury, even though they may 
exercise all the care which it is justifiable to 
expect from them under the circumstances. 
ree Such a rule would not impose any 
burden upon the employer which a just and 
reasonable man would be unwilling to bear, 
and would effectually prevent that cruel abuse 
of the doctrine of assumption of risks which 
has done so much to embitter the feeling with 
which capitalists are regarded by the working 
classes.” 

One of the admirable features of Mr. La- 
batt’s treatment is the very liberal supply of 
quotations which he has inserted from many 
of the most carefully considered cases upon 
the different phases of the general question. 
In this way he has given to the user of the 
book the deliberately chosen language of the 
judges from which arguments may be made. 
On the other hand, cases (of which there is 
a large mass) whose effect upon the law is 
merely cumulative have been inserted by him 
in the appropriate places with just enough 
explanation of the facts to show the exact 
bearing of the case. The extent to which 
this phase of his book has been carried out 
may be shown by the fact that under many of 
the minor questions the cases have been 
grouped into twenty, thirty, or even more 
subdivisions, according to the facts presented. 

Volume 1 opens with a general discussion 
of the relationship of master and servant 
and the circumstances under which such a 
relationship will be inferred. Then, logically, 
it proceeds to a discussion of the formation 
and validity of the contract, its duration and 
termination, the general rights and duties of 
the parties under the contract, and the reme- 
dies for a breach of the same. 

In the second volume the recovery of wages 
is discussed at length, together with a memo- 
randum of the various statutes which affect 
the question of wages; such as the statutes 


New Books and Recent Articles 





according a priority to claims for wages, the 
statutes designed to secure the payment of the 
full amount of wages, statutes regulating the 
computation and rate of wages, etc. There is 
also embraced in the second volume the 
statutes regulating the working hours of serv- 
ants, and the cases construing such statutes. 

Volumes 3 and 4 are devoted to the ques- 
tion of the employer’s common-law liability 
for injuries to the servant, while volume 5 
discusses the various statutes affecting the 
question, such as the employers’ liability acts, 
based upon the English act of 1880, the vari- 
ous statutes which modify or entirely abrogate 
the fellow-servant doctrine as to all servants, 
or as to servants of railroads only. The Eng- 
lish workmen’s compensation act of 1897, to- 
gether with the act of 1906, is given in full, 
with the great number of cases which have 
arisen in the English courts in relation there- 
to. There has also been included the text 
of the compensation statutes which have been 
passed in twelve of the American states, to- 
gether with the cases which have discussed the 
constitutionality of such statutes. Even 
though the compensation acts may, at some 
future time, become the basis of the employ- 
ers’ liability, it seems clear that the complete 
abrogation of the common-law rules is not 
impending, for this collection of statutes shows 
that they are, for the most part, permissive 
only, and that it is only when the master and 
the servant mutually choose to invoke them 
that their provisions apply. 

The remainder of volume 5 is given up to 
the very important questions of the classes 
of servants embraced within the master and 
servant statutes, the rights of the master in 
the inventions and other products of the serv- 
ants, the duty of the master to furnish medical 
assistance to injured servants, etc. 

Volume 6 includes a full discussion of the 
subject of apprentices, which, in the opinion 
of some leading sociologists, will again reach 
the great importance in the legal world which 
it attained a number of years ago. In addi- 
tion to this, a large number of chapters are 
then devoted to the very important subject 
of the master’s liability for the torts of the 
servant. In this branch of the subject Mr. 
Labatt’s powers of analysis are seen at their 
best, and the subject is exhaustively treated 
from every angle. 

The major portion of volume 7 is devoted 
to the question of trade disputes; and the 
ever-increasing variety of questions in rela- 
tion thereto—strikes, boycotts, lockouts, the 
use of union labels, and so on—is exhaustively 
treated, and this forms one of the most inter- 
esting portions of the entire book. 

Volume 8 is given up to the treatment of 
the constitutionality of the various master and 
servant statutes, followed by a table of cases 
which, as has been said, contains in the neigh- 
borhood of 33,000 cases. and by an exhaustive 
index of the entire work. 

During the nine years in which the first 
edition of this book has been in the hands 
of the profession it is very safe to say that 
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no other treatise has been so frequently cited 
by the courts; and it is not too much to ex- 
pect that the enlarged and elaborated edition 
will be met with even greater favor by an 
enlarged clientele; and that Mr. Labatt will 
receive fresh assurances that his painstaking 
and arduous labor of many years has re- 
ceived due recognition from the profession 
for which he has done so much. 

From a careful examination of the entire 
treatise one cannot but wonder at the vast 
amount of careful and logical reasoning, to- 
gether with the enormous number of cita- 
tions and statements of facts, which have 
been compressed into this momumental work 
which places Mr. Labatt in that very select 
company of legal text writers who have made 
a lasting impression upon the science of the 
law. 


“The Law of Building and Loan Associations 
in Pennsylvania.” By Joseph H. Sundheim. $3. 
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Annexation. 
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The Lord Chancellor Visits America 


HE visit to this 
country of 
Lord Haldane as 
the guest of the 
American Bar As- 
sociation at its 
meeting in Mont- 
real, September 
Ist, is invested 
with unusual inter- 
est, not only be- 
cause it is the first 
time a lord chan- 
cellor has left 
Great Britain on 
an official visit 
since the days of 
Cardinal Wolsey, 
but also because of 
the distinguished 
personality and va- 
ried attainments of 
the present incum- 
bent of the office. 
Taking a_ bird’s- 
eye view of the ca- 
reer of Richard 
Burdon Haldane, viscount of Cloan and 
lord high chancellor of England, one is 
irresistibly impelled to the conclusion 
that if to native Scotch shrewdness there 
be added a measure of Germanic phil- 
osophy, the combination is hard to beat. 
In fact, it can’t be done. 
Just as one of the results of the elec- 
tion of Judge Gaynor as mayor of New 









LORD HALDANE 


York was to make 
the name of Epic- 
tetus known in cir- 
cles to which it had 
not previously been 
familiar, so it may 
safely be asserted, 
without the fear of 
successful contra- 
diction, that the 
advent of Richard 
Burdon Haldane in 
the English cabinet 
awakened an inter- 
est in Hegelian 
philosophy in the 
breast of more 
than one British 
patriot to whom 
anything German 
had been thereto- 
fore anathema. 
3orn in Perth- 
shire, Scotland, he 
received his school- 
ing in Edinburgh, 
first at the acad- 
emy and later at the university, from 
which he graduated with first-class hon- 
ors in philosophy, being also Gray schol- 
ar and Ferguson scholar in philosophy 
of the four Scottish universities. He 
next proceeded to the University of Got- 
tingen, where he immersed himself in 
the speculations of Kant and Hegel as 
to the unthinkableness of the unknow- 
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Judges and Lawyers 


able, or whatever it may be that the 
ratiocinations of these gentlemen are 
concerned with. 

The intellect which could thus mas- 
ter the abstrusities of German philo- 
sophic thought doubtless made short 
work of the anfractuosities of English 
law. At any rate, the future lord chan- 
cellor was called to the bar at the ma- 
ture age of twenty-three. Six years later 
he was in Parliament as Liberal mem- 
ber for Haddingstonshire. 

In five more years the rising young 
barrister and M. P. was clad in the silken 
gown of a Queen’s counsel, and endued 
with the honors, dignities, and emolu- 
ments appurtenant to that rank. 

The law, it has been said, is a jealous 
mistress; but Lord Haldane, it would 
appear, found her an indulgent one, ready 
to overlook an occasional flirtation with 
his first pale love, Philosophy, for during 
the earlier years of his career, he had 
become the author of some “Essays in 
Philosophic Criticism,” and a “Life of 
Adam Smith,” which were followed, in 
1902, by “Education and Empire,” and, 
in 1903, by “The Pathway to Reality,” 
besides various contributions to English 
reviews and a translation (jointly with 
Mr. J. Kemp) of Schopenhauer’s “The 
World as Will and Idea.” 

But the measure of his achievements 
was not to be complete with these suc- 
cesses in the fields of law, politics, and 
scholarship. Scotch pertinacity, com- 
bined with the Teutonic habit of thor- 
oughness, will carry a man far; and this 
chancery lawyer and student of meta- 
physics was called into the Cabinet by 
Sir Henry Campbell-Bannerman as Min- 
ister of War, and intrusted with the task 
of reorganizing the British army. Hav- 
ing carried this through successfully, he 
was created a viscount in March, 1911. 

The First Lord of the Admiralty, in 
“Pinafore,” it will be remembered, at- 
tributed his elevation to the rank of ruler 
of the Queen’s Navee to his successful 
polishing of the handle of the big front 
door. The same brand of reasoning 
seems to have convinced the powers that 
a successful adminstrator of the War 
Office would make an excellent lord 
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chancellor, and the sequel is proving that 
this reasoning, however faulty in its 
premises, was correct in its conclusion. 

Yes, there must be something in the 
Hegelian philosophy after all; but per- 
haps it requires to be grafted upon a 
Scottish intellect to bring it to perfect 
fruition. 


Death of Prominent Omaha Lawyer. 


Ralph W. Breckenridge, for nearly 
thirty years a prominent member of the 
Omaha bar, a leader in the work of the 
Methodist church, club man, traveler, au- 
thority on insurance law and one of the 
most widely known of Omaha’s citizens, 
was killed in an automobile accident on 
August 8th. 


Ralph W. Breckenridge was born at 
Carlisle, O., on March 14, 1860. He was 
educated in the common schools of Iowa, 
to which state his parents had removed 
soon after his birth, and later read law 
in the office of his father, Charles Foote 
Breckenridge, and was admitted to the 
bar and began his practice at Cresco, 
Ia., just after he had attained his ma- 
jority. From there he came to Omaha, 
and in 1884 became associated with 
Charles J. Greene, an association that, 
with one short interval, was continued to 
the last, the firm being at present Greene, 
Breckenridge, Gurley & Woodrough. 
Mr. Breckenridge was president of the 
Nebraska State Bar association in 1905; 
he was a prominently active member of 
the American Bar association, was chair- 
man of its insurance committee at the 
time the great insurance companies of the 
country were under inquiry, and was 
later a member of the executive commit- 
tee. 


It is said that, had he lived, he would 
probably have been the next President 
of the American Bar Association. 

In his profession Mr. Breckenridge 
made a specialty of insurance law and 
had written many articles, and delivered 
many lectures on the subject. Readers 
of CasE AND CoMMENT will recall his ar- 
ticle on “Progress Towards Insurance 


Reform” which appeared in the June 
number. 





Dr. Andrew Sloan Draper 


An Able Lawyer and Eminent Educational 


Administrator 


BY HON. ALDEN CHESTER 
Justice of the Supreme Court of the State of New York 


Y the death of Dr. Andrew Sloan 
Draper on the 27th day of April 
last, the state lost the services of its first 
commissioner of education, the country 
one of its most distinguished educators, 
and the legal profession an able mem- 
ber. 

So many of- the later years of his life 
had been spent in educational work, that 
many of the present generation had al- 
most forgotten that he devoted many 
years to the active practice of the law. 
But it is not too much to say that the 
work of his later years was enriched 
and made more successful by reason of 
the rounding out of a character, already 
strong by nature, which resulted from his 
preparation for, and his practising of 
the profession of his first choice. 


His tendency towards an educational 


career was indicated in many ways be- ~ 


fore he entered upon the great work of 
his life. He began his student life as a 
child at a typical country crossroad dis- 
trict school, near the farm where he was 
born, in his native town of Westford, 
in Otsego county. Removing to Albany 
with his parents when he was a boy of 
seven years, he passed all the grades of 
the public schools in that city before the 
days of its High School. But he won a 
scholarsnip in the old Albany Academy 
for Boys, and graduated from that fa- 
mous institution in 1866. Afterwards 
he taught for a time in the academy, and 
he was also principal of a graded school 
for a year at East Worcester, New York. 
These pursuits indicate an early and a 
natural interest in the cause of educa- 
tion. He studied for his profession in a 
law office in Albany and in the Albany 
Law School, when Isaac Edwards and 
Judge Ira Harris were the principal 
teachers there. He graduated from the 


law school in May, 1871, was admitted 
to the bar in the same month, and imme- 
diately began the practice of law at Al- 
bany in partnership with the writer, un- 
der the firm name of Draper & Chester. 
This relation continued for sixteen years, 
until 1887. The firm did not: specialize, 
but conducted a general law practice 
and it came to have a large clientage, 
which required the utmost efforts of both 
partners to transact the important busi- 
ness intrusted to it. While Mr. Draper 
disliked the details and routine of legal 
practice, yet he was well fortified for 
every duty and performed his work in 
court and in the office with commend- 
able skill and painstaking accuracy. He 
took a broad view of every question with 
which he had to deal, and became one 
of the ablest practitioners in his vicinity. 

During his practice at the bar, he was 
for several years a member of the board 
of public instruction in Albany, and also 
a member of the executive committee of 
the State Normal College in that city. 

In 1880 he was elected a member of 
the New York assembly as a stalwart 
Republican, and immediately took high 
rank in that body, serving among others 
on the committees of ways and means, 
judiciary, and public education. 

While practising law, like many young 
men who enter that profession, he was 
active in political affairs, and became 
chairman of the Albany County Repub- 
lican Committee and afterwards a mem- 
ber of the Republican State Committee 
from his Congressional District. He dis- 
placed in that position the somewhat fa- 
mous John F. Smyth, a prominent Conk- 
ling leader of his day. He served as 
chairman of the executive committee of 
the Republican State Committee during 
the campaign of James G. Blaine for 
the presidency, in 1884. He had been a 
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delegate to the Republican National Con- 
vention at Chicago in that year, and was 
zealous in his support of President Ar- 
thur for renomination. When, however, 
Arthur was defeated in the convention 
by Blaine, it was at the request of the 
latter that Mr. Draper was placed in im- 
mediate charge of his interests and of 
the Republican State Committee in that 
campaign. Although defeated at the 
polls, Mr. Blaine was ever after his firm 
friend and_ ad- 
mirer. Mr. Drap- 
er’s career at the 
bar found a fitting 
culmination in his 
appointment by 
President Arthur, 
near the close of 
his administration, 
as one of the 
judges of the court 
of Alabama claims 
sitting in Washing- 
ton. This gave 
him the rank and 
pay of United 
States circuit court 
judge. In this ca- 
pacity he wrote 
many judicial 
opinions’ covering 
unusual and inter- 
esting legal ques- 
tions, which 
evinced a_ clear 
grasp of the princi- 
ples involved and 
a legal ability of 
high order. Dur- 
ing his political activity Mr. Draper was 
heard upon the stump in many parts of 
the state and country, in support of the 
Republican candidates. He began these 
services to his party before he was a 
voter, in the campaign of General Grant 
for the presidency, in 1868, and he made 
numerous addresses in every campaign 
following that until he was elected 
state superintendent of public instruc- 
tion, in 1886. 

He was elected to that position by 
the legislature while he was still serv- 
ing in the court of Alabama claims at 
Washington. His ambitions in that line 


led him to be an avowed candidate for 
the office. 


But he had as opponents 
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several gentlemen who were then promi- 
nent in educational circles. He had the 
advantage, however, of having recently 
been a member of the assembly and of 
his more recent service in the Republi- 
can State Committee. In that somewhat 
spirited contest no one questioned his 
honesty or his ability, but it was urged 
against him that he was a politician 
whose inclinations would lead him to 
attempt to turn the vast school system 
of the state into 
an adjunct of the 
Republican party. 
His friends knew 
how false the 
charge was, and 
that he appreciated 
the dignity and 
importance of the 
high office which 
he was seeking 
too keenly to ever 
prostitute it to 
partisan purposes. 
He was easily 
elected, and ever 
kept the faith his 
friends reposed in 
him in that re- 
spect. 

When he came 
from Washington 
to take his new 
position, his law 
partnership was 
still in nominal 
existence, and he 
surprised the 
writer by saying 
that he should never practise law again, 
and that he would take up this new work 
with the determination to give what re- 
mained of his life to educational serv- 
ice. The folly, as it was thought by 
some near him, of permanently aban- 
doning a brilliant and successful pro- 
fessional future which then seemed to 
await him, for service in a new field, 
was urged upon his attention, but he was 
firm in his determination. The entire 
wisdom of his course has been abundant- 
ly demonstrated by the great achieve- 
ments which followed it, for it is now 
entirely clear that if he had endeavored 
to keep up his law practice and at the 
same time serve as an educational ad- 
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ministrator, he would very likely have 
made a failure of both, instead of win- 
ning, as it is believed, a much more en- 
during fame than most lawyers, no mat- 
ter how able or successful, do at the bar. 

Little need be said of his work or of 
his eminence as an educator, for these 
are widely known. A mere outline must 
suffice. 

When his term of six years as state 
superintendnet of public instruction ex- 
pired, the overturning of a single sena- 
torial district, by methods which received 
the condemnation of the courts, changed 
the political complexion of the legisla- 
ture on joint ballot, and gave the elec- 
tion of his successor to a member of the 
opposite party. The reputation which 
he had earned during a single term in 
the department was such that almost im- 
mediately he was called to the responsible 
position of superintendent of schools of 
the city of Cleveland. The prime pur- 
pose of his selection was to inaugurate a 
unique system of government for t:e 
schools of that city. He went there with 
the private understanding with those re- 
sponsible for his selection,—and this was 
a condition that he insisted upon,—that 


he would remain only long enough to 
demonstrate the wisdom of the system 
and to get it into successful operation. 
This was accomplished in the short space 


of two years, when he resigned. He 
returned to Albany, intending to remain 
in this state, but he was soon induced, 
somewhat against his inclination, to ac- 
cept the presidency of the University of 
Illinois, then a struggling state institu- 
tion, depending upon uncertain and 
meager legislative appropriations: for ex- 
istence. He took up that work in 1894, 
finding a so-called university with about 
100 teachers and 750 students, and left 
it, ten years later, with about 400 teach- 
ers and nearly 4,000 students, with many 
new departments and several new build- 
ings erected during that time, and with 
a legislature and a governor, sustained 
as they were by an enlightened public 
sentiment, ready to respond to every 
reasonable request for appropriations 
for its support. It is not too much to 
say that, by his inspiring influence and 
his unyielding efforts, he had made it, 
in the short space of a decade, one of the 
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really great state universities of the 
country. 

While serving there he was elected the 
first superintendent of public schools of 
the greater city of New York, in 1898, 
a position which he declined. 

While serving there also,—a _ non- 
resident of his native state as he was,— 
the legislature of New York, by virtue of 
a provision of law specially made to per- 
mit it, recalled him from Illinois, to be 
its first commissioner of education, when 
the bill providing for the unification of 
the two educational departments of the 
state—that of public instruction and the 
regents of the university—was passed. 
He was, in 1910, re-elected to this posi- 
tion for life by the regents, and was 
serving in the office at the time of his 
death. 

One of the important functions of the 
office is judicial in character, for under 
the law the commissioner of education 
is made the final court to determine all 
appeals upon school questions, and his 
decision thereon is final and conclusive. 
It has been fortunate for the state that 
this judicial duty has for so many years 
been discharged by one so well equipped 
and sound as a lawyer as Judge Draper. 

Once in Illinois, and several times in 
New York, party leaders sought to in- 
duce him to permit the use of his name 
as a candidate for governor in years 
when the prospect of election seemed 
sure, but he firmly declined to be divert- 
ed from his congenial duties, to be again 
involved in the turmoils and disappoint- 
ments of political strife. He believed 
that the opportunities for services of 
permanent value to the state and its peo- 
ple were greater in the office he held 
than they would be were he the chief 
executive. 

He was a voluminous and forceful 
writer on educational topics, was the 
author of several books of great interest, 
and was constantly in demand for pub- 
lic addresses from every part of the 
country, and even from Europe many 
calls came for him. He received de- 
grees from many universities and col- 
leges, and silver and gold medals and 
diplomas from national and international 
expositions for his educational writings 
and for conspicuous services to the cause 












ef education. He was an orator of first 
rank, an organizer without a peer, an 
administrative officer of force and skill 
and a strong executive. His life and 
work will long serve as an inspiration to 
better efforts on the part of every boy 
and girl in every American school. In 
the administration of the office of com- 
missioner of education, he ever had the 
loyal and energetic support of a devoted, 
patriotic, nonpartisan, and exceedingly 
able board of regents. With their gen- 
erous aid and his remarkable powers as 
an organizer, there has been built up in 
this state a system of school adminis- 
tration which will reflect credit upon 
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them for generations to come, and which 
iz already serving as a model for many 
other states of the Union. 

Many years ago Dr. Draper saw the 
necessity of a permanent building at Al- 
bany to be devoted exclusively to the 
cause of education, and in which should 
be housed the multifarious agencies of 
his great department. By reason of the 
cordial seconding of his suggestions by 
the board of regents and the generosity 
of the state, he was permitted to see the 
superb education building completed be- 
fore his death, and to take part in its 
dedication. It will ever stand as a con- 
spicuous monument to his memory. 




















Poorly have the educated caught the meaning of their years of special 
training, if they cannot fully agree with Hurlburt that the distinctive idea of 
education is, not to increase what one knows, but to augment what one is. It 
is the true glory of living to realize that we are not merely cogs in a great 
machine, drops in an infinite ocean, but that each one of us is a living, senti- 
ent, thinking, loving human being. For right equipment for highest service, 
the need is to realize just that: to gain a clear, plain and definite conviction of 
one’s personality, of one’s own selfhood; to be able to say, ““Here I am, cre- 
ated by God for a definite purpose; set down amid a billion and a half of 
other men and women, exactly like none other of all the fifteen hundred mil- 
lions swarming upon the globe to-day, therefore will I have the self-respect that 
is the corner-stone of all virtues, therefore will I make the best possible use of 
the peculiar faculties which are mine, therefore will I develop my capabilities 
and all the faculties of mind and body to the utmost, therefore will I conse- 
crate them all to the service of humanity.” 

Mrs. Humphry Ward makes one of her characters go out into the night and 
look up at the stars and wonder whether he, only one among millions on earth, 
and earth but one of countless worlds, can be the object of any special thought 
and care on the part of God. Then he remembers that he himself is greater 
than the world he stands upon, greater than the gleaming stars, because stars 
and worlds are unthinking masses of matter at the best, and he can think. 

Wise old Seneca said, ““When thou hast profited so much that thou respect- 
ed thyself, thou mayest let go thy tutor.”” It is this equipment that enables 
the man who has seen the basis and nature of his responsibility to rise in some 
degree to the repayment of all the toil and thought and suffering and prayer 
the race has expended upon his upbringing.—Rev. Harry Noble Wilson. 
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Women Lawyers of Washington 


REAH M WHITEHEAD 


Among the cases tried in the criminal 
department of the superior court at 
Seattle, Washington, recently, was the 
case of State of Washington v. Roy Ray- 
mond, charge, burglary. The case was 
tried entirely by women lawyers, Miss 
Reah M. Whitehead, a regular deputy 
prosecuting attorney appearing for the 
state, and Miss Leola May Blinn defend- 
ing. The case was tried to a jury on 
which sat ten women and two men. The 
jury was unable to agree on a verdict. 

This is believed to be the first case on 
record in the United States in which a 
felony case was prosecuted and defend- 
ed by women lawyers before a jury on 
which women sat. 

Miss Reah M. Whitehead is a deputy 
in the prosecuting attorney’s office of 
King county, Washington. She is a 
graduate of the Law Department of the 
University of the State of Washington, 








LEOLA MAY BLINN 


and has practised in Seattle for four 
years. During this time she has ap- 
peared in all the courts of the state in 
criminal cases, and has been very active 
in representing the state in many ap- 
peals to the supreme court. 

Miss Leola May Blinn was the first 
woman admitted to practise in the United 
States district court in Washington. Be- 
fore beginning her practice, she served 
as chief deputy iri the auditor’s office in 
Oakland, California, and served for a 
time as a clerk in the county clerk’s of- 
fice in Seattle. She has been active in 
trial practice, and has appeared in all 
the state courts of Washington, and in 
the Federal courts sitting in Seattle. In 
the last election she was a candidate for 
the Republican nomination for public 
land commissioner, and, while unsuccess- 
ful, received a very strong vote through- 
out the state. 
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“Mirth is the Medicine of Life.” 


Language Study. “Py Schiminy, how 
dot boy studies de languages!” is what 
a delighted elderly German said when his 
six-year-old son called him a “blear-eyed 
son of a sawhorse.” 


Severe Punishment. “What are your 
usual modes of punishment?” was among 
the questions submitted to a teacher in 
a rural district in Ohio. Her answer 
was, “I try moral suasion first, and if 
that does not work, I use capital punish- 
ment.” 

Corporal Punishment. A parent who 
evidently disapproved of corporal pun- 
ishment wrote the teacher: “Dear Miss: 
Don’t hit our Johnnie. We never do it 
at home except in self-defense.” 


The Thought Suggested. The music 
teacher had tested the little girl’s voice. 
“Her range is good, ma’am,” he said to 
the mother, “but she is deficient, of 
course, in her upper register. Saints 
presairve us!” exclaimed Mrs. O’Fla- 
herty, “D’ye think she’s a furnace-heated 
flat, wid a basement kitchen ?” 


Skin Deep. One of the papers handed 
in at the examination of students train- 
ing for employment as teachers described 
Oliver Cromwell as “a man with coarse 
features and having a large, red nose, 
with deep religious convictions beneath.” 


As Is the Mother, So Is the Son. Vin- 
cent was altogether too garrulous in 
school to please his teachers. Such 
punishments as the institution allowed to 
be meted out were tried without any 
apparent effect upon the boy, until at 
last the head master decided to mention 
the lad’s fault upon his monthly report. 


So the next report to his father had 
these words: “Vincent talks a great 
deal.” 

Back came the report by mail duly 
signed, but with this written in red ink 
under the comment: “You ought to hear 
his mother.” 


Words That Were Better Unwritten. 
A schoolgirl was required to write an 
essay of two hundred and fifty words 
about a motor car. She submitted the 
following : 

“My uncle bought a motor car. He 
was riding in the country when it busted 
up a hill. I guess this is about fifty 
words. The other two hundred are 
what my uncle said when he was walk- 
ing back to town, but they are not fit for 
publication.” 


A Lucid Explanation. Children some- 
times say very wise things; for instance, 
at an examination a little boy was asked 
to explain his idea of “bearing false wit- 
ness against your neighbor.” After hesi- 
tating, he said it was “telling lies,” on 
which the worthy and reverend examiner 
said, “that is not exactly an answer. 
What do you say?” addressing a little 
girl who stood next, when she immediate- 
ly replied: “It was when nobody didn’t 
do nothing, and somebody went and told 
of it.” 


Never Can Tell. A bright little boy 
was asked by a lady if he studied hard 
at school, to which he replied that he 
did not hurt himself at it. 

“But,” said the lady, “you must study 
hard, or you will never become Presi- 
dent of the United States.” 

“Yes, ma’am,” he replied, “but I don’t 
expect to,—I’m a Democrat.” 
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Freshman Mathematics. Freshby— 
‘Professor, is it possible to take the 
greater from the less?” 

“There is a pretty close approach to 
it when the conceit is taken out of a 
freshman.” 


It Pays to Advertise. | During recess 
at a country school the following notice 
was written on the blackboard: “I am 
willing to kiss any. girl in this school. 
Your patronage solicited. — Tommy 
Jones.” The young teacher blushed pret- 
tily as she erased the notice, and re- 
quested Tommy to remain after school. 
Several of his schoolmates, feeling sure 
that Tommy was in for a “strapping,” 
loitered outside while he was detained 
by the teacher. After a long wait he 
appeared, and was immediately besieged 
with questions as to what had happened. 

‘I ain’t tellin’,” said Tommy, “ ‘all I got 
to say is, it pays to advertise.’ ” 


One Answer. A woman of philan- 
thropic tendencies was paying a visit to 
a lower East Side school. She was par- 
ticularly interested in a group of poor 
pupils, and asked permission to question 
them. 

“Children, which is the greatest of all 
virtues ?” 

No one answered. 

“Now think a little. What is it I am 
doing when I give up time and pleasure 
te come and talk with you for your own 
good ?” 

A grimy hand went up in the rear of 
the room: 

“Please, ma’am, you’se buttin’ in.”— 
The living Church. 


The Worst of It. Judge Gary, apropos 
of the never-ending trust investigations, 
said the other day in New York: 

“No big, successful business can feel 
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safe. The heads of every such business 
are on pins and needles all the time. 
They are like the old shellback. 

“An old shellback sat on a windswept 
ocean pier carving toy ships with a jack- 
knife, and about the edge of the pier 
played half a dozen urchins. The water 
was deep and turbulent, but the urchins 
took all sorts of risks, and finally the old 
shellback, dropping his work, grabbed 
up a couple of them and spanked them 
soundly. 

“What did you do that for? a by- 
stander asked the old shellback. 

“*Wall, cap’n,’ he replied, ‘it ain’t that 
( care a tinker’s durn whether they fall 
in or whether they don’t. What I can’t 
stand is the gosh-hanged uncertainty.’ ” 


Court Scene. 
name? 

Swede—Yon Yonson. 

Judge—Are you married? 

Swede—Yah. 

- Judge—Whom did you marry? 

Swede—I married a woman. 

Judge (with indignation)—Did you 
ever hear of anybody marrying anybody 
else but a woman? 

Swede—Yah. My sister, she married 
a man, 


Judge—What is 


your 


Uncertain. ‘Why didn’t you go to the 
assistance of the defendant in the fight ?” 
asked the judge of the policeman. 

“Shure and I would have done so only 
that I didn’t know which of thim was 
going to be the defindent!” 


Hid His Talent. “You say your hus- 
band contributes nothing to your sup- 
port,” said the lawyer. 

“No, sah, nary a cent. That niggah 
jest nachally won’t work. An’ he’s got 
plenty of debility, too, if he could only 
use it.”—Judge. 
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